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KATA SAMBUTAN
KETUA PROGRAM DOKTOR ILMU HUKUM

UNIVERSITAS BOROBUDUR

Melihat Pembaharuan dan pembangunan Hukum di Indonesia,  tidak secepat perubahan di segmen 
lain , sehingga belum terasa adanya pembangunan Hukum yang arahnya  menuju masyarakat yang adil 
dan makmur. Kita sadar bahwa pembangunan hukum  itu dimaknai sebagai sesuatu perubahan,sehingga 
perubahan itu sendiri membawa pembaharuan terhadap sikap pelaku nya, kita  masih melihat banyaknya 
pencederaan cita hukum, melalui banyak kasus pelanggaran hukum di berbagai daerah di nusantara kita 
ini, tidak terbiasa  mengedepankan negosiasi dan banyak hal lainnya.

Pembaharuan hukum pada dasarnya bukan saja monopoli suatu Negara, tetapi pembaharuan hukum 
merupakan jawaban atas kebutuhan karena adanya pencederaan terhadap hukum yang menyeluruh  
seperti adanya trans national crimes, yang disepakati peristiwa tersebut merugikan seluruh anak bangsa 
hamper seluruh Negara di dunia.  

Dalam kesempatan ini Universitas Borobudur melalui Program Doktor Ilmu Hukum mengambil 
kesempatan untuk melakukan sharing knowledge melalui kegiatan Seminar Ilmiah International , 
dimana terjadi  koloborasi  keilmuan antara 2 ( dua ) Negara yaitu Jepang dan Indonesia dalam melakukan  
penyelesaian perkara , diharapkan partisipan seminar ini memperoleh pemahaman yang benar tentang 
bagaimana penyelesaian sengketa non litigasi.

Tema “ Trend Of Alternative Dispute Resolutions (ADR) Role  In Indonesia and Japan current society” 
diharapkan dapat memberi gambaran bagaimana  Chotei Perdata  dilakukan di Jepang yang bertujuan 
untuk menghindarkan litigasi dan menyelesaikan sengketa . Sementara pengadilan  di Indoensia, tidak 
ada prosedur penyelesaian sengketa perdata selain litigasi, sehingga mediasi tidak dapat dilakukan. 

Lahirnya pemikiran para pemateri dalam proceeding ini, patut mendapat apresiasi sebagai reflektif 
yang berkontribusi kepada semua pihak, terutama keilmuan yang serumpun. Akhir kata kami sampaikan 
ucapkan terima kasih untuk pihak yang membantu penyelenggaraan seminar ilmiah International ini 
seperti  pihak : GAKUSHUIN UNIVERSITY,  TOKYO –JAPAN, Japan Indonesia Lawyers Association 
(JILA) , Panitia dan seluruh  mahasiswa Program Doktor Ilmu Hukum Universitas Borobudur.

Tokyo, Japan 3 Februari 2018
ketua Program Doktor ilmu Hukum Universitas Borobudur 

Prof. Dr.H.Faisal Santiago,SH.,MM.
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EDITORIAL

Assalamualaikum  Warahmatullahi Wabarakatuh, Shallom, Om Swastiatu, Namo Budhaya,
 Salam sejawat…..….

Puji Syukur kita panjatkan kepada Tuhan Yang Maha Esa  pencipta langit dan bumi , atas 
terselenggaranya seminar ilmiah  International , kerjasama antara Program Doktor Ilmu Hukum 
Universitas  Borobudur  dengan Japan Indonesia Lawyers Association (JILA)  , seminar kali ini  mengambil 
tema : “Trend Of Alternative Dispute Resolutions (ADR) Role  In Indonesia and Japan current society”, 
yang diadakan pada  hari Sabtu tanggal 3 Februari 2018 di GAKUSHUIN UNIVERSITY,  TOKYO –
JAPAN. Atas nama penyelenggara Seminar ilmiah International  kami mengucapkan terima kasih 
atas partisipasi rekan-rekan sejawat mahasiswa Program Doktor ilmu Hukum Universitas Borobudur  
yang ikut  serta dalam kegiatan ini sebagai partisipan maupun sebagai pemateri, juga kepada pihak 
GAKUSHUIN UNIVERSITY,  TOKYO –JAPAN yang diwakili oleh  Ketua JILA yaitu Former Prof. 
Yoshiro Kusano,   terima kasih kepada  YAMASHITA Terutoshi yang  juga menjadi pembicara dalam 
seminar ini   .

Terima kasih yang tak terhingga kami sampaikan kepada pihak Universitas Borobudur yang 
dalam hal  ini  diwakili oleh Prof. Dr.H.Faisal Santiago,SH.,MM. ketua Program Doktor ilmu Hukum 
Universitas Borobudur dengan bimbingan dan arahan nya kami dapat menyelesaikan kegiatan Seminar 
Ilmiah International ini dengan baik.

Akhir kata tak ada gading yang tak retak, kami menyadari keterbatasan dalam banyak hal maka 
izinkanlah kami menyampaikan maaf sebesar-besarnya, dengan harapan  tema kegiatan Ilmiah ini 
mencapai tujuan dan tercapai sesuai dengan kutipan dibawah ini, bahwa :  Alternative Dispute Resolution 
(ADR) is a promising option for businesses dispute settlement due to Its characteristics that fit needs of 
the business world, among others  It is conducted in secret manner, so that the reputation of the parties 
were better protected from interference by non-partisan parties, ADR processes are often much faster 
than the path of litigation, and quality completion of which, that generally in the form of agreements 
between the parties, is considered to resolve the dispute with the win-win solution

Terima kasih
Tokyo, Japan 3 Februari 2018

Rospita Adelina Siregar
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FOREWORD

We are very grateful that Japan Indonesia Lawyers Association (JILA) in collaboration with the 
Doctoral of Law Programs, Borobudur University, Indonesia (Program Doktoral Hukum, Universitas 
Borobudur), has successfully organized an international seminar on “Trend of Alternative Dispute 
Resolutions (ADR) Role in Indonesia and Japan Current Society” that exist in the Japanese legal system 
and the legal system of Indonesia.

Alternative Dispute Resolution (ADR) is a promising option for businesses dispute settlement due 
to Its characteristics that fit needs of the business world, among others  It is conducted in secret manner, 
so that the reputation of the parties were better protected from interference by non-partisan parties, 
ADR processes are often much faster than the path of litigation, and quality completion of which, that 
generally in the form of agreements between the parties, is considered to resolve the dispute with the 
win-win solution.

The legal system of Indonesia and Japan are equally influenced by Continental European legal systems 
(civil-law), however the level of detail and the administrative procedures of the ADRs in two countries 
has similarity and differences. this workshop is expected to be able to help anyone to understand the 
similarities and differences in the rules, and the application in the real world with regard to the settlement 
of disputes outside of court, which exist in Indonesia or Japan.

Our hope, Trough this seminar, is able to positively contribute to the both countries, given the 
economic relations both in the form of Foreign Direct Investment and International Trade between 
the two countries are strong, and the future also trends this business relationship will increase, either 
occurred in Indonesia and/or in Japan.

Tokyo, 03 February 2018

Former Prof. Yoshiro Kusano
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E-COMMERCE DISPUTE SETTLEMENT:
THE DETERMINATION OF AUTHORIZED FORUMS

M. Alvi Syahrin
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Abstract

The existence of e-commerce has changed the order of business transaction in Indonesia. E-commerce was born over the demands 
of the society against the fast-paced, practical and easily over the internet. But in practice, e-commerce disputes often arise 
because of the difference in interests between the parties. This dispute involves cross country which poses the problem of the 
forum where the authorities prosecute the dispute. The authorized forum to handle in the dispute resolution of international 
business transactions using e-commerce, regulated in Article 18 paragraph (4) and (5) of Law of the Republic Indonesia Number 
11 of 2008 concerning Information and Electronic Transactions. Based on the research, Arbitration can be the first choice than 
other dispute resolution model. This is because, the arbitration has advantages in terms of time and economical efficiency. The 
authorized forum to judge e-commerce dispute is a forum that selected by the parties in their agreement. But if it is not specified 
in the agreement, then the authorized forum is seller state.
Keywords: Authorized Forum, Dispute Resolution, E-Commerce

A. E-Commerce: The Development and Disputes
The trading system by making use of the means of the internet, hereinafter referred e-commerce 

have changed the order of business transaction in Indonesia. In addition to being caused by the presence 
of the development of information technology, e-commerce born over the demands of the society 
against the fast-paced, practical and easily over the internet. So that the public has a space in choosing 
a product(goods and services) that will be used of course with different quality and quantity as desired.1 

Disputes of international business transactions using e-commerce, that are caused by the existence 
of the tort of the parties.2  Subekti in his book entitled The Law of Treaties states that a tort (negligence 
or forgetfulness) a debtor can be either a four of a kind, i.e.:3

1. Not do what able going to do;
2. Implement what he promised but not as it should be;
3. Do what was promised but it is too late;
4. Do something according to the Treaty should not be doing.
According to research conducted by an international institution, has many cases to the detriment 

of consumers as a result of the use of internet media in trade transactions. One out of every ten cases of 
delivery of the goods can be ensured to be late or not up to the consumer. For example: two buyers from 
Hong Kong and United Kingdom to wait up to five months to get refund (repayment) of the purchased 
items. There’s also a accepts the goods are not in accordance with the reservation even up to goods not 
1  Didik M. Arief Mansur and Elisatiris Gultom, Cyber Law: Aspek Hukum Teknologi Informasi, Ed-2, Bandung: PT. Refika Aditama, pp. 144.
2 Katsh, E., Rifkin, J. and Gaitenby, A., 1999. E-commerce, E-disputes, and E-dispute resolution: in the shadow of eBay law. Ohio St. J. on Disp. Resol., 15, 

p.705.
3 Subekti, 1996, Hukum Perjanjian, Ed-16, Jakarta: PT. Intermasa, pp. 45.
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delivered. In addition many sellers (suppliers) that is not able to provide receipts or proof of transaction 
and so on. 4

Not only associated with tort, the dispute in any business transaction can also occur due to an 
unlawful deeds (onrechtmatigedaad).5 One of the most important elements of the tort are demands 
to replace losses. This became the beginning of the dispute, and if the parties do not appear peaceful 
awareness would be a prolonged dispute.6  In principle such disputes would involve several different 
countries so that in the settlement of the will pose some problems associated with a place or forum or 
dispute settlement disputes and the law will be enforced.7

B. The Authorized Forum to Handle Dispute Resolution in International Business Transactions 
Using E-Commerce
Authorized forum to handle dispute resolution of international business transactions using 

e-commerce, is set in Article 18 paragraph (4) and (5) of Law of the Republic Indonesia Number 11 of 
2008 concerning Information and Electronic Transactions.

Article 18 paragraph (4) Law of the Republic Indonesia Number 11 of 2008 states that “the parties 
have the authority to set the forum of court, arbitration, or other alternative dispute resolution 
authorized institution to handle disputes that may arise from international electronic transactions are 
made”. Furthermore, in Article 18 paragraph (5) states that “if the parties do not do a choice of forum as 
referred to in paragraph (4), the determination of the powers of the courts, arbitration, alternative dispute 
resolution institution or other authorized deal with disputes that may arise from such transactions, based 
on the principle of international civil law”.
C. The Freedom of The Parties in Determining The Choice of Forum

The freedom to choose the authorized forum that is also referred to as “choice of forum”. However, 
there are some experts that call it a “choice of jurisdiction”.8  In terminology, choice of forum, more 
emphasis to election forum (the courts, arbitration, alternative dispute resolution) the authorities in 
the dispute ceasing (dispute an international business transactions using e-commerce). Whereas in the 
choice of jurisdiction the penetration of its meaning more emphasis to the election authority’s jurisdiction 
to judge from the forum in question. 9

Similar things are also delivered by Gerarld Cooke in his book entitled “Diputes Resolution in 
International Trading”stating that the two terms are (choice of forum and choice of jurisdiction) contains 
a somewhat different. According to him, the term choice of forum means a choice way to adjudicate 
disputes, in this case the court or arbitration. While the term choice of jurisdiction means the choice of 
the court has the authority to handle the dispute. 10

Explicitly, in the provisions of Article 18 paragraph (4) Law of the Republic Indonesia Number 11 
of 2008 mentioned that the parties have been given the freedom to define your own forums where 
authorities in dealing with disputes arising from international electronic contract made by them. This 
is called the principle of freedom of contracts, which in english is called the term “Party Autonomy” or 
“Freedom of Contract”. 11

4  Didik M. Arief Mansur dan Elisatiris Gultom, Op. cit., pp. 167.
5  According to Article 1365 The Book of Civil Law, the deed of tort is any unlawful deeds that brought harm to another person, require the person who publishes 

it’s loss hurts because, compensate for the loss. See, R. Subekti and R. Tjitrosudibio, 1983, Kitab Undang-Undang Hukum Perdata (Burgerlijk Wetboek), 
Translation, Jakarta: Pradnya Paramita, pp. 310.

6 Khotibul Umam, 2010, Penyelesaian Sengketa di Luar Pengadilan, Ed-1, Yogyakarta: Pustaka Yustisia, pp. 6.
7 Panagariya, A., 2000. E‐commerce, WTO and developing countries. The World Economy, 23(8), pp.959-978.
8  Katsh, E., 2001. Online dispute resolution: Some lessons from the e-commerce revolution. N. Ky. L. Rev., 28, p.810.
9 Nadler, J., 2001. Electronically‐mediated dispute resolution and e‐commerce. Negotiation Journal, 17(4), pp.333-347.
10 Gerald Cooke in Huala Adolf, 2005, Hukum Perdagangan Internasional, Jakarta: PT RajaGrafindo Persada, pp. 208.
11 Munir Fuady, 2003, 2nd Book, Hukum Kontrak: Dari Sudut Pandang Hukum Bisnis, Bandung: PT. Citra Aditya Bakti, pp. 139
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In accordance with the principle of freedom of contracts,12 then the parties to the agreement or 
contract are free to determine the content and form of an agreement, including to determine the forum. 
Then what has already been agreed by the two sides last valid as legislation for both parties in a contract.  
13Please note that the freedom of the parties in an international contract to subdue their contract on a 
particular forum, practical principles universally recognized.
D. The Determination of Authorized Forum on The Brussels Convention or The EC Council 

Regulation on Jurisdiction and The Recognition and Enforcement of Judgments in Civil and 
Commercial Matters (2001)
Associated with the problems are discussed, Brussels Convention or the EC Council Regulation 

on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial Matters 
(2001) intoroduces several principles of international civil law can be used to determine the forum (when 
in the contract made by the parties is not mentioned on the choice of forum) in resolving a dispute 
(international business transactions using e-commerce), namely:14

1. The Principle of Forum Rei 
The principle of forum rei (where the forum is) that fact together with the principle of the “actor 

sequitur forum rei” and became the primary principle for the court to claim jurisdiction over defendants 
residing or someone live everyday in the territory of the state forum.
2. The Principle of Forum Contractus Solutionis 

It is the principle that become the basic for the determination of the jurisdiction forum place where 
an alliance is considered to have exercised or should be implemented.
3. The Principle of the Court of the Weaker Party is Domiciled 

It is the principle that give the authorization jurisdiction on the courts of the place where the parties 
in a legal transaction that is considered domiciled weaker, particularly in order to provide protection on 
the part of consumers in those transactions consumer or labour parties in transactions in the working 
relationship.
4. The Voluntary Appearance 

Which stipulates that in the event a defendant voluntarily appeared at a forum of the foreign court to 
defend himself in the subject matter of case (and not just to state that it is not competent foreign forum), 
forum for foreign it shall be deemed to have jurisdiction over the defendants. This principle can only be 
used in the event of the forum court does not have exclusive jurisdiction over the matter.
5. The Principle of The Forum Rei Sitae 

It is the principle that can be the basic of the authorities determination of the jurisdictional forum 
over matters involving rights over material objects remain (immovables) that is located in the forum. 
This is the same basic concept of in rem jurisdiction.
6. Jurisdiction Over Branches, Agencies, and Other Agencies 

It is the principle that a foreign court thought there was a place in which the matter arises from the 
operation of a branch, agency, or similar body is located.
7. The Principle of Forum Delicti 

12 In the law of contract, freedom of contracts include (i) the freedom to make or not make the agreement; (ii) freedom to choose with whom he would like to 
make an appointment; (iii) freedom to menentuan or choose the power of the Covenant will be made; (iv) the freedom to define the object of the agreement; 
(v) the freedom to determine the contents of the agreement; (vi) the freedom to accept or menyimpangi provisions of the legislation which is Optional 
(aanvullendrecht). See, Sutan Remy Sjahdenini, 1993, Kebebasan Berkontrak dan Perlindungan Hukum yang Seimbang bagi Para Pihak dalam Perjanjian 
Kredit Bank di Indonesia, Jakarta: Indonesia Institute of Bankers, pp. 47.

13 In the legal system of Indonesia, this principle is known as “pacta sun servanda”. Legally this is diintrodusir in Article 1338 paragraph (1) The Book of Civil 
Law. Based on this principle, all the provisions in the agreement or contract made by the parties, will cause the power tie as befits legislation. Associated 
with the e-commerce, then everything the provisions associated with electronic transactions which is then poured into electronic contracts are binding for the 
parties. Read, Indonesia, Law on Information and Electronic Transactions, Law No. 11 Year 2008, Gazetted Year 2008 Number 58, Add Gazetted Number 
4843, Article 18 paragraph (1).

14 Munir Fuady, Op. cit., pp. 198-201.
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It is the basic used for the determination of the existence of the jurisdictional authority in cases in 
tort law (tort, onrechtmatigedaad) owned by the forum of the place the act was done or the place where 
the loss (injury) result in tort it arose.
8. The Principle of Forum Connexitatis 

That is the basic of the determination of the jurisdiction that provides the authority to judge on a 
forum who has had jurisdiction to examine the subject matter of case and also examined the plaintiff 
(counter-claims) or suit of a third party (third party processdings). This principle can be used only when 
no other forum that has exclusive jurisdiction or jurisdictions because of the choice of the parties.
9. The Principle of The Forum Arresti 

That is the principle that in cases involving charges of goods or ships being detained for a debt 
guarantee authorisation yurisdiksional on the court in the place of the ship or ships were detained.

Meanwhile in Principle 2.1 section (2) of the PTCP (about Jurisdiction over Parties) put forth a 
number of principles that can be used to establish the Court’s jurisdiction over any of the parties in 
dispute. The principle states that: “the jurisdiction of the court over one of the parties in the case could 
be kept, if there is a substantial connection (substantial connection) between the forum and the parties 
to the dispute or transaction or event that is a staple of dispute”. 15

This principle is set the size of the existence of a substantial connection, with approaches: 16

1. When a significant portion of the transaction or legal dispute events happening in the country 
forums;

2. When a defendant has a daily place of residence state forum;
3. When a legal entity has received the endorsement of its founding deed or having the main place 

its business execution (principal place of business) in the state forum;
4. When an object (property) associated with the case is located in the state forum.
In that principle, is meaning that a forum (be it the courts, or by arbitration, alternative dispute 

resolution) can be applied (in which case there is no choice of forum) when there is a close and substantial 
relation the forum is concerned with the parties to the dispute.

This principle is used to determine very precisely the forum where authorized in the resolution 
of disputes in international transactions that use e-commere, as it can accommodate a wide variety 
of characteristics of business dealings e-commerce itself. In addition, this principle can also minimize 
and cover up the weaknesses that exist in the principles of international civil law. Such as, the principle 
of forum rei (actor sequitur forum rei) explaining that the authorized forum is the forum in which 
defendants filed the lawsuit on the grounds of the residence and the domicile of the defendant and the 
principle of forum solutionis contractus that requires the determination of the basic of a forum is where 
an alliance (contact) was performed. 17

Simply put, the principle of the substantial connection forum is exactly the same as the theory in 
the determination of the applicable law, i.e. the most last connection theory. Where is the foundation 
of the benchmark as the most characteristic relationship determination is based upon which side that 
will do the most distinctive achievement in a contract. For example, in the scope of the contract online, 
examples of achievements are the characteristics include the delivery of the goods or services and the 
provision of digital services. This is the essence of the contract, not the payoff. Look at the facts of 
the above characteristics, then the forum applies in online contract, especially related to international 
business transactions using e-commerce is a forum where the seller is located.

E. The Model of Dispute Resolution in International Business Transactions Using E-Commerce
Associated with the dispute resolution model is used (be it through a selection mechanism in the 

15 Ibid., pp. 202.
16 Ibid.
17 Martin, M.S., 2002. Keep it online: The Hague Convention and the need for online alternative dispute resolution in international business-to-consumer 

e-commerce. BU Int’l LJ, 20, p.125.
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contract or the internastional civil law principles), then clearly the Article 18 paragraph (4) and (5) Law 
of the Republic Indonesia Number 11 of 2008 has mentioned that “...the court, arbitration, settlement 
institution or other alternative dispute resolution...”. The following chart model of dispute resolution 
international business transactions using e-commerce, according to Article 18 paragraph (4) and (5) of 
the Law of the Republic Indonesia Number 11 of 2008: 

To better understand the chart found above, then the author will explain in detail and systematic in 
the brief description below:
1. The Court (Litigation)

In implementation, the litigation process produces the adversarial nature of the deal has not yet been 
able to embrace the shared interests and tend to give rise to new problems, slow in the settlement, requires 
an expensive cost, not responsive, as well as cause of hostilities between the parties to the dispute.18 

The dispute resolution of (international business transactions using e-commerce through the 
courts (litigation) is usually only possible when the parties agreed. This agreement stated in the dispute 
resolution clause in the contract business of the parties.  In an international context, the content of the 
clause is usually asserted that if a dispute arising from their business relationship, then they agreed to 
hand over the sengketanya to a court (the country) of a particular country. 19

2. Arbitration
According to RV., arbitration is a form of the organized judiciary by and based on the will and the 

good faith of the parties in dispute in order to make their dispute resolved by the judge (judges) that 
they point and lift on its own, with the understanding that the award made by the judges (judges) are the 
verdicts are final (the verdict on the last level) and that binds both parties to implement it. 20

Reference to the Convention-Convention, as Convention of the Settelement of Investment Disoutes 
Between National States and of Other State or Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards (The New York Convention of 1958)21 and based on the provisions contained in 
the UNCITRAL Arbitration Rules, then we can put forward some kind of arbitration, namely: 22

a. Ad Hoc Arbitration (Volunteer Arbitration)
 Arbitration is specially formed to resolve certain disputes or termination. Arbitration is incidental 

and certain duration until the dispute was decided.
18 Rachmadi Usman, 2003, Pilihan Penyelesaian Sengketa di Luar Pengadilan, Bandung: PT Citra Aditya Bakti, pp. 3.
19 Huala Adolf, Op.cit., hlm. 210.
20 Gunawan Widjaja and Ahmad Yani, 2000, Hukum Arbitrase, Jakarta: PT RajaGrafindo Persada, pp. 16.
21 This Convention was signed in New York on 7 June 1959. Legally, this Convention has been ratified by the Indonesia Government by Presidential Decree 

Number 34 the year 1981. This means The New York Convention have occurred and can be applied in Indonesia, since 5 August 1981.
22  Gunawan Widjaja and Ahmad Yani, Op. cit., pp. 52-53.
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b. Institutional Arbitration
Institutional Arbitration is the institution or body to arbitrate which is permanent. This arbitration 

is often referred to as “permanent body”, as stated in Article 1 paragraph (2) of the 1958 New York 
Convention. This arbitration is provided by a particular organization and deliberately established to 
accommodate the disputes arising from the agreement.

There are fourteen kinds of arbitration that is specially designed for the international business matters 
(dispute an international business transactions using e-commerce), which is managed by Munir Fuady, 
namely: 23

1). International Chamber of Commerce (ICC)24  founded in 1923
2). London Court of International Arbitration (LCIA) didirikan pada tahun 1982
3). Australian Centre for International Commercial Arbitration (ACICA) di Australia
4). The Singapore International Arbitration Centre (SIAC), founded in 1991
5). Regional Centre for Arbitration in Kuala Lumpur, established in 1978
6). Regional Centre for Arbitration in Cairo, or called by the Asian-African Legal Consultative 

Commitee
7). British Columbia International Commercial Arbitration Centre founded in 1986
8). Hong Kong International Arbitration Centre in Hong Kong, founded in 1985
9). China International Economic and Trade Arbitration Commssion (CIETAC)
10). Vietnam International Arbitration Centre (VIAC)
11). The International Centre for the Settlement of Investment Disputes (ICISD)
12). Interamerican Commission on Commercial Arbitration
13). The International Commercial Arbitration Court (ICAC) di Rusia
14). The Arbitration (Tretejskyi) Court for Settlement of Economic Disputes di Rusia.

3. Negotiation
Tim Hindle in his book entitled “Negoitating Skill”, said:” the good negoitation is two effort of the 

parties to achieve acceptable resolution with, does not produce winners and losers. “ The core of the 
negoisasi is the bargain between the parties. Negoisasi happens if someone else has what we want and we 
are willing to switch to what is desired of them. 25

As with other alternative dispute resolution methods, negoitation must be based upon an agreement 
or consensus of the parties. This is emphasized by Kohona stating that negoisasi is “an efficacious means 
of settling disputes relating to an agreement because they enable the parties to a budget at conclusions 
having regrard to the wishes of all the disputants”. 26

The following chart of negoitation process stages in dispute resolution in international business 
transactions using e-commerce:

23  Munir Fuady, 2003, Arbitrase Nasional: Alternatif Penyelesaian Sengekta Bisnis, Bandung: PT Citra Aditya Bakti, pp. 18-19.
24  The Arbitration Institute was founded after World War I in 1919, based in Paris. This international arbitration body tasked with resolving disputes in the 

areas of trade in which the parties in dispute are different nationality.
25 Tim Hindle in Chandra Irawan, 2010, Aspek Hukum dan Mekanisme Penyelesaian Sengketa di Luar Pengadilan (Alternative Dispute Resolution) di 

Indonesia, Bandung: CV Mandar Maju, pp. 30.
26 Huala Adolf, Op. cit., pp. 201.
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4. Mediation
The National Alternative Dispute Council states that: “mediation is a process in which the parties 

to a dispute, with the assistance of a dispute resolution practioner (a mediator), identify the dispute 
issues, develop options, consider alternatives and endeavour to reach an agreement. The mediator has 
no advisory or determinative role in regrad to the content of dispute or the outcome of its resolution, but 
may advise on or determine the process of mediation whereby resolution is attempted”. 27

Gerald Cooke explain the andvantages of mediation, as follows: “where mediation is succesfully 
used, it generally provides a quick, cheap, and effective result. It is clearly appropriate, therefore, to 
consider providing for mediation or other alternative dispute resolution techniques in the contractual 
dispute resolution clause.”28 

5. Conciliation
Simply put in the conciliation of business is conducted by a third-party neutral to communicate with 

the groups who dispute separately, with the goal of reducing tensions and strive towards prior approval 
for the continuation of a process of dispute resolution (dispute of international business transactions 
27 Syahrizal Abbas, 2009,  Mediasi: Dalam Perspektif Hukum Syariah, Hukum Adat, dan Hukum Nasional, Jakarta: Prenada Media Group, pp. 6.
28  Huala Adolf, Op. cit., 204.
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using e-commerce). 29

In practice, the conciliation can be completed by an individual or a body that is referred to by the 
agency or the commission of conciliation. This conciliation commission can already authorized or ad 
hoc. The commission serves to set the terms of settlement accepted by the parties. However, an award is 
not binding on the parties. An example of an authorized consoliation commission is the ICSID Rules of 
Procedure for Conciliation Proceedings (Concoliation Rules) .30 But in practice, the use of this way are 
less popular.31 

Table 1
Pros and Cons of the Model Dispute Resolution Business Transactions International Using 

E-Commerce
No The Dispute Resolution Systems The Advantages The Weakness

1 The Court • Apply the public norms 
• Precedent
• Defference effect
• Uniformity
• Independence 
• The binding  verdict 
• Openness
• Executable
• Authorized
• Publicly funding

• Expensive
• Lawyer tends uncontrolled
• Unexpert substance
• Procrastinate
• Inefficient
• Limited indemnity 
• No compromise
• The polarization tends to be 

hostile

2 Arbitration • Privacy
• The Forum is controlled by the 

parties
• Executable
• Fast
• Conducted by experts in their 

competention

• There is no public norms
• There is no precedent
• There is no uniformity
• Less qualified
• Saddled by legalization 

more

3 Negoitation /
Mediation /
Conciliation

• Privacy
• The Forum is controlled by the 

parties
• Reflect the interests and priori-

ties of the parties
• Defend the continuation of the 

relationship of the parties
• Flexible
• The verdict of the integrated
• Fixed on the basic problem
• Verdict likely to be executed by 

the parties

• There is no public norms
• There is no precedent
• There is no uniformity
• Less qualified
• Saddled by legalization 

more

F. Conclusion
Based on the above description, authorized forum to handle dispute resolution in international 

29 Yahya Ahmad Zein, 2009, Kontrak Elektronik dan Penyelesaian Sengketa Bisnis E-Commerce: Dalam Transaksi Nasional dan Internasional, Bandung: 
Mandar Maju, pp. 109.

30 In its history, the commission is a agency was established by the World Bank to resolve disputes over foreign investment.
31  It can be seen from the effectiveness of the performance of ICSID in dealing with any dispute which confronted him. Since its establishment in 1966, the 

Agency konsoliasi ICSID received only two cases. The first case was received on October 5, 1982. However, before the body of the konsoliasi is formed, the 
parties agreed to put an end the disputes. The second case, i.e. Tesoro Petroleum Corp. vs. Trinindad and Tobago Government of received in 1983. This case 
was successfully completed in 1985, after the parties agreed to accept the proposal given by konsoliator. See the span of its establishment until today, then the 
role of the ICSID in handling international business disputes is not effective even can be said to fail. Check, the Huala Adolf, Op. cit., pp. 205-206.
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business transactions using e-commerce are:
1. Forum that is selected on the basic of the agreement of the parties (choice of forum) in their 

international electronic contracts. The choice of this forum may be made expressly or tacitly. The 
existence of the choice of forum principle is organized in terms of Principle 2.1 section (1) of the 
PTCP (about Jurisdiction over Parties). As for forum related authorities in the dispute resolution 
it is possible to use two mechanisms, i.e. the path of litigation and non-litigation. Mechanism of 
litigation in the form of lines of dispute resolution through the courts. While non litigation in the 
form of dispute settlement are arbitration, negoitation, mediation, and consoliation; 

2. When the parties have not determined the choice of forum in international electronic contracts, 
the forum is referring to the state top sellers, because the basic of the provisions set forth in 
the principles of international civil law. This is due, the seller is the party that has the most 
characteristic achievement than any other party. The determination is based on the substantial 
connection theory as expressed in Principle 2.1 section (2) of the PTCP (about Jurisdiction 
over Parties). As for forum related authorities in the dispute resolution it is possible to use two 
mechanisms, i.e. the path of litigation and non-litigation. Mechanism of litigation in the form 
of lines of dispute resolution through the courts. While non litigation in the form of dispute 
settlement are arbitration, negoitation, mediation, and consoliation.
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(Case Study of the Baby’s Death Debora)
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Abstract

The number of complaints from users of health-care services in hospitals, based on the results of a survey conducted by ICW in 
November 2009, which took sample as many as 738 poor patients. The sample consisted of patients who were doing both inpatient 
and outpatient care, holding a Public Health Insurance card (Jaminan kesehatan masyarakat/Jamkesmas), Poor Family (Gakin), 
and Certificate of Not Being Able (SKTM). The patients were treated in 23 hospitals which scattered and located in areas of 
Jakarta, Bogor, Depok, Tangerang, and Bekasi. Survey results show that as many as 65.4 percent of female patients undergoing 
hospitalization complain about the attitude of nurses who are less friendly and sympathetic to them. In addition, patients also 
complained about administrative arrangements that are considered complicated (28, 4 percent) and have long queues (46.9 
percent). On average, administration time for one patient can take as much as 1 hour 45 minutes. The point is the most problem 
in terms of satisfaction of BPJS health insurance participants on administrative services and attitudes of doctors, for example 
the case of the death of Deborah infants at Kalideres Family Partner Hospital (Rumah Sakit Mitra Keluarga) on September 3, 
2017. The patient came with severe respiratory conditions, in the diagnosis of sepsis and after the calculation of pediatric logistic 
organ dysfunction, the scores obtained was 30, it was predicted death rate or the prognosis of a possible death of 79.6 percent, 
meaning that patients should be treated immediately to the pediatric intensive care unit (PICU).There is available medical aids 
in accordance with Deborah’s condition, hoping that the patient condition in the PICU unit will gradually improves, but what 
happens is the hospital management determined that in order to use the PICU room, the patient’s parents had to pay a down 
payment in advance, the unwillingness of the funds forced the patient to be transferred to another hospital. For that reason the 
patient passed away before being transferred.  The position case was that the patient is BPJS health insurance participant, but the 
Family Partner hospital did not serve BPJS participants. There is a gap between the implementation of the Indonesian republic 
law number 36 of 2009 on health, which in article 190 paragraph 1 states that the leadership of health service facilities and / or 
health workers who practice or work on health-care facilities that intentionally do not provide first aid against patients who are 
in emergency and paragraph 2 result in the occurrence of disability or death, the leader of the health service facility and or health 
personnel is punished with imprisonment and is also imposed a fine. The case that seized the spotlight of the public and the media 
prompted the government to make a quick settlement with the form of an investigative team, the latter taking the mediation path. 
Mediation disputes are provided for in Article 130 HIR, Article 154 RBG, and PERMA No.1 in the Year of 2008 on Mediation, 
where in Article 1 paragraph (7) defines that mediation is a means of dispute settlement through negotiation process to obtain 
agreement of the parties which is assisted by mediators.

keywords: patient dies, hospital management, mediation, mediator.

Introduction
The definition of Mediation etymologically
The term mediation comes from Latin, mediare meaning to be in the middle. This meaning indicates 

the role that the third party performs as a mediator in performing its duties to mediate and resolve 
disputes between the parties. ‘Being in the middle’ also means that the mediator must be in a neutral and 
impartial position in resolving the dispute. The mediator must be able to safeguard the interests of the 
disputing parties fairly and equally, thereby fostering trust from the disputing parties. 

The mediation explanation of the linguistic side (etymology) emphasizes the existence of a third 
party that bridges the parties to the dispute to resolve the dispute. The mediator is in the middle and 
neutral position between the disputing parties, and seeks to find a number of agreements to achieve 
satisfactory outcomes of the parties to the dispute.1

1 Syahrizal Abbas, Mediasi Dalam Perspektif Hukum Syariah, Hukum Adat dan Hukum Nasional, Jakarta : Kencana, 2011, hlm. 2
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In the Great Indonesian Dictionary, the word mediation is treated as a process of third party 
participation in the settlement of a dispute whose function is advisory. The meaning of the word 
mediation in a large Indonesian dictionary contains three important elements. First, mediation is a 
process of settling disputes or disputes between two or more parties. Second, the parties involved in the 
settlement of disputes are parties who come from outside the parties to the dispute. Third, the parties 
involved in the dispute settlement act as advisers and have no authority in decision-making. 2 

The terminology of mediation can be seen in the Supreme Court Regulation Number 01 in the 
Year of 2008 on Mediation Procedure in Courts. Mediation is the way of dispute resolution through 
negotiation process to obtain agreement of the parties assisted by mediator. A mediator is a neutral party 
who helps the parties in the negotiation process to seek possible dispute resolution without resorting to 
the disconnection and enforcement of a settlement.3 ‘Being in the middle’ also means the mediator must 
be in a neutral and impartial position in resolving the dispute. The mediator must be able to safeguard 
the interests of the disputing parties fairly and equally, thereby fostering trust from the disputing parties.4   
Dispute resolution is difficult, but that does not mean it can not be realized in reality. 

The main capital of dispute resolution is the desire and good will of the parties to end their dispute. 
This desire and good will sometimes require the help of a third party in its manifestation. Mediation 
can provide a number of benefits including: 1) Mediation can resolve disputes quickly and relatively 
cheaply compared to bringing such disputes to court or to arbitration institutions. 2) Mediation will 
focus the attention of the parties on their real interests and on their emotional or psychological needs, 
so that mediation is not only focused on legal rights. 3) Mediation gives the parties the opportunity to 
participate directly and informally in resolving their disputes. 4) Mediation gives the parties the ability 
to exercise control over the process and results. 5) Mediation can change results, which in litigation and 
arbitration are difficult to predict, with a certainty through a consensus. 6) Mediation provides results 
that are resilient and will be able to create better mutual understanding among the disputing parties 
because they themselves decide it. 7) Mediation is capable of eliminating conflict or hostilities that almost 
always accompany any violent judgment imposed by a judge in court or arbitrator to an arbitration body. 

Ruth Carlton’s view of the five basic principles of mediation. These five principles are known by 
the five basic philosophy of mediation. The five principles are; principles of confidentiality, volunteer 
principles, empowerment principles, neutrality principles, and unique solution principles.5 Mediation 
can lead the parties to the realization of a permanent and sustainable peace agreement, since dispute 
settlement through mediation puts both parties in the same position, neither side is won or the win-win 
solution. 

In mediation the disputants are pro-active and have full authority in decision making. The mediator 
has no authority in decision-making, but he only assists the parties in maintaining the mediation process 
in order to realize their peace agreement. The settlement of disputes through the mediation is greatly 
benefited, as the parties have reached an agreement that ends their dispute fairly and mutually beneficial. 
Even in the failed mediation, where the parties have not reached agreement, it has also been felt the 
benefits. The willingness of the parties to meet in a mediation process, at least has been able to clarify the 
root of the dispute and narrow the dispute between them. This indicates the willingness of the parties to 
resolve the dispute, but they have not found the exact format that can be agreed upon by both parties. 

2 Kamus Besar Bahasa Indonesia
3 Takdir Rahmadi, Mediasi Penyelesaian Sengketa Melalui Pendekatan Mufakat, Jakarta : RajaGrafindo, 2010, hlm. 12
4 Syahrizal Abbas, Mediasi Dalam Perspektif Hukum Syariah, Hukum Adat dan Hukum Nasional, Jakarta : Kencana, 2011, hlm. 2. 9
5 John Michael Hoynes, Cretchen L. Haynes dan Larry Sun Fang, Mediation: Positive Conflict Management, New York: SUNY Press, 2004, hlm. 16
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Dispute resolution is difficult, but that does not mean it can not be realized in reality. The main capital 
of dispute resolution is the desire and good will of the parties to end their dispute. This desire and good 
will sometimes require the help of a third party in its manifestation. Mediation is one form of dispute 
resolution involving third parties. In terms of the benefits of mediation, parties may question themselves 
whether they can live with the results achieved through mediation (although it is disappointing or worse 
than expected). 

When it is reflected  more deeply that the outcome of the agreement obtained through mediation is 
much better, if compared to the parties are constantly in a never-ending dispute, although the agreement 
does not entirely accommodate the wishes of the parties. The win-win situation statement on mediation 
generally comes not from the terms of the settlement itself, but from the fact that the settlement result 
allows both parties to put disputes behind them. Separate meetings with stakeholders can further 
convince weak parties, so that mediators can work to address them through suggestions and approaches 
that can smooth the dispute resolution process. The mediation process and the mediator’s expertise 
become very important in relation to the prevention and abuse of power.6

The three elements of mediation stem from the long-term discontentment of court proceedings, 
the high cost, and the dissatisfaction of those who feel the losers, are developed by mediation as one 
way of dispute resolution outside the court. The application of mediation in various countries generally 
contains elements  :7 1) A process of dispute based on negotiations 2) The existence of a neutral third 
party called a mediator is involved and accepted by the parties to the dispute in the negotiations. 3) The 
mediator is in charge of assisting the parties to the dispute to seek resolution of the dispute issues 4) The 
mediator has no authority to make decisions during the negotiation process. It has a goal to achieve or 
produce an acceptable agreement to the parties to the dispute to end the dispute.

Problems
the case of Deborah’s infant at the Kalideres Family Partner Hospital takes place on September 3, 

2017, when it is transferred to the pediatric intensive care unit (PICU), the patient’s parents are required 
to pay a down payment by the hospital. Though the patient has BPJS health card. There is a gap between 
the implementation of the hospital law and the implementation of regulations for BPJS participants. In 
this case the patient desperately needs the use of a special room according to his condition, but can not 
be served by the hospital because there is no cost, the problem arises is where the responsibility of the 
hospital in accordance with the law article number ...? and where is the right of BPJS participants in 
Debora’s case?

Result and Discussion
An attempt to resolve the conflict by involving a neutral third party, which has no decision-making 

authority that helps the parties to the settlement (solution) received by both parties. As one of the 
mechanisms to resolve disputes, mediation is used in many societies and applied to conflict    cases. 8  Three 
types of mediation according to the scholastic philosopher: the first is Medium quod is something that is 
known and knows something, something else is known. The usual examples given for this mediation are 
the premises of syllogism. Knowledge of the premises leads us to the knowledge of conclusions. Another 
example: red traffic lights, red should stop, so the vehicle must stop. Then the second Medium quo is 
something that itself is not realized but can be known through something else. For example: the lens of 
the glasses we use, we see the objects around us but the glasses themselves are not directly realized. and 
6 Syahrizal Abbas, Op.Cit, Jakarta: Kencana Prenada Media Group, 2011, hlm.27
7 Gayuh Arya Hardika, Quo Vadis Pengadilan Hubungan Industrial Indonesia, Trade Union Right Centre, 2004 hlm 4 14
8 Wikipedia Indonesia
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the third Medium in quo is something that is not realized directly and in which is known something else. 
For example: the rearview mirror in the car, the driver of the car sees the vehicle behind and other things 
around in the rearview mirror itself is not directly realized.

Behavior that must be done by the mediator is the first problem solving or integration, that is, the 
attempt to find a way out “win-win solution”. One estimate suggests that the mediator will apply this 
approach if they have a strong interest in the aspirations of the conflicting parties and assume that a 
win-win outlet is likely to be achieved. Both compensation or attempts to invite conflicting parties to 
make concessions or reach agreements by promising them rewards or benefits. One estimate says that 
mediators will use this strategy if they have a strong interest in the aspirations of the conflicting parties 
and assume that win-win solutions are difficult to achieve. The three pressures, the conflicting parties 
to make concessions or agree to impose penalties or threats of punishment. One estimate says that 
mediators use this strategy if they have little concern about the aspirations of the conflicting parties and 
assume that a win-win agreement is difficult to achieve. Then the attitude of Silence or inaction, ie when 
the mediator deliberately let the conflicting parties handle their own conflict. Mediators are expected to 
use this strategy if they have little concern for the aspirations of the conflicting parties and consider that 
the possibility of reaching a “win-win solution”

The criteria of mediation effectiveness are Fairness, which concerns the mediator’s attention to 
equality, the control of the conflicting parties, and the protection of individual rights Then the satisfaction 
of the conflicting parties, ie whether or not the mediator’s intervention helps meet the objectives of 
the conflicting parties, minimizes the damage, enhancing participation, and encouraging commitment. 
Also general effectiveness, such as the quality of the intervention,  whether or not the permanence of 
the form of intervention, may be applied to the next criteria Efficiency in time, cost, and activity. Then 
whether the agreement is reached or not.

Some of the reasons why mediation as an alternative to dispute resolution are beginning to receive 
more attention in Indonesia, that is the Economic Factor, where mediation as an alternative to dispute 
settlement has the potential as a means to resolve a more economical dispute both from the point of 
view of cost and time. The scope factor discussed, mediation has the ability to address the issue agenda 
more broadly, comprehensively and flexibly. The factor of fostering good relationships, where mediation 
that relies on cooperative solutions is best suited for those who emphasize the importance of good 
relationships between humanity (relationship), both in the future and in the future.

In this case the Police investigated the death of Debora’s baby (4 months) for allegedly not handled 
on time at RS Mitra Keluarga, Kalideres, West Jakarta. The police in the case of this examination said 
that the Kalideres Family Partner Hospital is subject to Article 190 of the Health Law, Number 36/2009 
on health,if there is an evidence of a criminal element in the case. In Article 190 of the Health Act there 
are two verses stating that there is a criminal sanction for the hospital that deliberately does not provide 
first aid to the patient in an emergency. There are prison sentences and fines for parties that violate the 
provisions of the Act. The following is the sound of article 190 of Law 36/2009 on Health Law.9

9  Undang undang Republik Indonesia nomor 36/2009 tentang  kesehatan
Pasal 190
(1). Pimpinan fasilitas pelayanan kesehatan dan/atau tenaga kesehatan yang melakukan  praktik atau pekerjaan pada fasilitas pelayanan kesehatan yang 

dengan sengaja tidak memberikan pertolongan pertama terhadap pasien yang dalam keadaan  gawat darurat sebagaimana dimaksud dalam Pasal 32 ayat 
(2) atau Pasal 85 ayat (2) dipidana dengan pidana penjara paling lama 2 (dua) tahun dan denda paling banyak Rp 200.000.000,00 (dua ratus juta rupiah) 
dan 

(2). Dalam hal perbuatan sebagaimana dimaksud pada ayat (1) mengakibatkan terjadinya kecacatan atau kematian, pimpinan fasilitas pelayanan kesehatan 
dan atau tenaga kesehatan tersebut dipidana dengan pidana penjara paling lama 10 (sepuluh) tahun dan denda paling banyak Rp 1.000.000.000,00 (satu 
miliar rupiah).
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After collected from various news sources, it can be described the chronological case of this baby 
Debora, the patient was escorted by his family to the Family Partner hospital of Cengkareng, with the 
condition of the respiratory that is blocked so that the cyanosis or body bluish. After handling in the 
emergency room patients concluded that the patient must immediately get special treatment with 
specialized medical devices paired to correct respiratory disorders. the special room is called the pediatric 
intensive care unit (PICU), the hospital has PICU facilities, but the hospital requires that the patient’s 
parents make advance payment to the hospital, if unable to pay, the patient is not allowed to be treated in 
part of the hospital PICU, even if the patient has health insurance BPJS. The patient’s family at that time 
did not have as much money as the hospital requested, and came to the conclusion that, the family would 
move the patient to another hospital with PICU facilities and receive BPJS participants, it was agreed by 
the patient’s family to be transferred to the Koja hospital in North Jakarta.

The condition of the patient who will move worse and eventually die. DKI Jakarta Health Office 
formed an investigation team to conduct medical audit and management audit at RS Mitra Keluarga 
Kalideres involving professional institution of Indonesian Doctor Association, medical audit, IGD 
doctor at RS Mitra Keluarga Kalideres. Note obtained from physician examination ie patient come with 
the crucial condition with the diagnosis of sepsis and after the calculation of scores with pediatric logistic 
organ dysfunction which obtained a score of 30 with predicted death rate or the prognosis of a possible 
death of 79.6 percent, “said Head of Health Office DKI Jakarta (25/9/2017). The pediatric logistic organ 
dysfunction (PELOD) score is widely used as a predictive tool of patient outcomes in pediatrics intensive 
care unit (PICU) settings, including for dengue shock syndrome (DSS) patients.

We evaluated the predictive value of PELOD scores in DSS patients taken within the first hours after 
PICU admission. Objective To evaluate the usefulness of PIC in admission for predicting outcomes 
in DSS patients.While the attitude of the Ministry of Health (Kemenkes) is ordered the Health Office 
(Dinkes) of the DKI Province   Jakarta provide written warning, and the next step will set sanctions 
according to the results of investigations conducted by the investigation team, sanctions in the form of 
revocation of permits may be granted if indeed Kalideres Family Partner proved to be a fatal mistake. 
The results of the investigation team is the doctor’s IGD has done various medical actions. 10  IGD 
doctors have also consulted with an expert physician related to the condition of the patient, the advice 
of the expert physician related to the medical action to be taken. “The ER physician concluded that he 
had performed emergency procedures and procedures in accordance with the standards of the physician 
profession and the competence of Indonesian doctors, although the management audit result was not 
better than the medical audit. The investigation team concluded that the director of Kalideres Family 
Partner Hospital had little understanding of the legislation related to the basic duties of the hospital in 
accordance with Law No. 36/2009 on health, for the leaders of health service facilities and / or health 
workers who practice or work on health-care facilities who intentionally do not provide first aid to 
patients who are in an emergency as referred to in Article 32 paragraph (2) or Article 85 paragraph (2) 
shall be punished with imprisonment for a maximum of 2 (two) years and a fine of not more than Rp 
200.000.000,00 (two hundred million rupiah) .According to this quote, in wearing criminal sanctions, 
as proven that there is a relationship between the delay in providing relief for patient Deborah which 
resulted in her death. 

Conclusion
The actions and attitudes of hospitals requiring advance payments to the families of patients are 

contrary to the application of Law 36/2009 on health, it is clear that in emergency patients they may 

10  Hasil tim investigasi oleh Dinkes DKI Jakarta, 25 September 2017
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not be asked for a down payment and should not be referred to until the condition is stable. Then 
the results of the investigation clearly states that the management made a mistake by not applying Act 
36/2009 means that criminal sanctions must be in place, the conclusion that the hospital has not made 
the regulation of hospital governance in accordance with applicable laws and regulations, this reason 
is not necessarily acceptable , because there are already dead victims, giving sanction to the owner of 
Kalideres Family Partner Hospital Jakarta, which is Limited Company of Multifita Healthy Variety (PT 
Ragam Sehat Multifita) to restructure the management in this case including the leadership element 
according to the competency standard at the most within one month after set this decision. In addition 
to Kalideres Family Partner Hospital, it must also pass hospital accreditation not later than six months 
after the decision letter comes out. “If Kalideres Family Partner Hospital does not implement points one 
and two then the Public Health Service will stop the operation of the hospital. Another response that the 
maximal service to patients in the emergency room is very unfortunate many parties, adversely affecting 
hospital services of  RS Mitra Keluarga, it is automatically embedded in the minds of the surrounding 
community.

The Mediation Act carried out in this case is what the investigative team involved involving many 
parties in collecting data, listening to the relevant parties, then channeling what the government hopes 
for in this case the health office of DKI, The tenth (X) commision of Health , and the BPJS ranks, which 
aims to find a way out of this problem, where people as consumers expect the same case will never 
occur. The parties in this case are the people represented by the team, the Jakarta Public Health Office  
and the Health Audit Institution acts as mediator in posing the problems and the other parties that is 
the management of the hospital. When the parties are given their opinions and hear the input from the 
investigation team the investigation of this case does not take a long time to be solved by the principle 
of win win solution, without going through the trial and the purpose of seeking a mutually beneficial 
way, thus the hospital management is expected to get big learning, received the result of the investigation 
team’s decision, among others:

1. the recommendation of the investigation team that the hospital immediately undertake 
restructuring or management reshuffle within 1 month. 

2. hospitals make accreditation within 6 months since the issuance of the decision.
3. as a health care facility, Family Partner hospitals ( RS Mitra Keluarga) shall be subject to the 

contents of the Law of the Republic of Indonesia number 36/2009 on health.
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Abstract

In everyday life we are never separated from the so-called covenant. In general, the agreement is: The parties’ agreement on 
something that gives birth to a legal relationship, creates rights and obligations, if not executed as the promised sanctions. In order 
for what is promised to run well then required a regulating rule, called the law of agreement. The purpose of the treaty is to protect 
the parties in the event of future problems, order, is used as the basis for its settlement or legal certainty so as to create justice for 
the parties. In the making of the agreement, several important matters must be considered, such as: the terms of the agreement, the 
principles or principles of the contract law, the consequences of the contract law and the termination of the agreement. However, 
in practice it is often not consistent with the purpose of the same agreement with the purpose of law, among others: The existence 
of protection for the parties, the creation of justice, order, and legal certainty. The discussion in this research is about the principle 
of legal protection for the parties in making an agreement in accordance with the law of agreement in Indonesia at this time and 
in the future. The method used is normative juridical. In the event of a dispute concerning the agreement, it should be settled not 
only based on what is written in the agreement but paying attention to the principles or principles contained in the treaty law, 
especially the principle or principle of protection. By placing legal concepts for humans, law enforcement is done by interpreting 
the rules wisely, based on good morality and high social sensitivity so that the protection of the parties can be achieved.

Keywords: Agreement, Principle of Protection.

PREFACE
In the daily social intercourse of human beings is never out of agreement, so also in the business 

world. The treaty law plays a role to ensure the implementation of healthy competition. Business actor 
must obey the signs that have been regulated by law. The principles or principles of the treaty serve 
to protect the parties in the event of future problems, to create order, may be used as a basis for their 
settlement or legal certainty, so as to create justice.   But in practice it often does not work well even  cause  
conflict.  This  kind  of  thing requires legal means to solve it.The existence of law is indispensable for 
respect and the principles of law upheld. Principles or principles in law serve as protection of the public 
interest. Hope to obey the law in practice should go well.

In practice, the existence of a rule as a guideline to start to make cooperation or business, at the time 
of running and also after the implementation of the business. Rules to be used as a binding basis for 
parties shall be made in the form of agreements.

In general, a covenant is an event in which a person promises to others or where two persons 
promise to do something, from this event there arises a legal relationship between the parties called the 
engagement.1  Engagement is a legal relationship between two persons or two parties based on which 
one party is entitled to demand2 something from the other and the other is obliged to fulfill the demand.  
Thus an agreement of a treaty is essentially binding, even in accordance with Section 1338 Subsection (1) 
of the Indonesian Civil Code, this agreement has binding power as the law for the parties that make it. 3

The making of a treaty should pay attention to important matters, including: Terms of validity of the 
agreement, principles or principles of agreement, rights and obligations of the parties, the structure and 

1 Sutarno, Aspek-Aspek Hukum Perkreditan pada Bank, Bandung: Alfabeta, 2003, hal. 73.
2 R.Subekti, Hukum Perjanjian, Jakarta: Intermasa, 2005, hal. 1.
3 Huala Adolf, Dasar-dasar Hukum Kontrak Internasional,  Bandung: Refika Aditama, 2006, hal. 15.
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anatomy of contracting, dispute resolution and termination of the contract. 
Section 1320 of the Indonesian Civil Codespecifies the four terms of validity of the agreement, 

namely: 4  The existence of agreement of both parties, the ability to perform legal acts, the existence of 
the object of the agreement and the existence of halal causes. In a covenant other than having to observe 
the validity of a contract, it must also be based on some general principles or principles contained in the 
law of agreement, namely: Principle of freedom of contract, the principle of consensualism, the principle 
of pacta sunt servanda, the principle of good faith (personality).  Also, other principles or principles are: 
The principle of trust, the principle of equality of the law, the principle of equilibrium, the principle of 
legal certainty, the moral principle, the principle of propriety, the principle of habit, and the principle of 
protection. 

With regard to the above, it is expected that the purpose of making the agreement is the creation of 
justice, order, and legal certainty can be realized. In the agreement it contains the meaning of “promise 
to be fulfilled” or “promise is debt”. With the agreement expected each individual will keep his promise 
and carry it out.5   With the agreement it is expected that the parties involved in it can make the business 
in accordance with agreed agreements, do it in good faith, and as a basis to resolve when problems arise 
in the future.

The benchmark of this principle can be seen how far the parties get legal protection when problems 
arise in the implementation of the agreement. In its completion still often do not apply the principles 
or principles of good engagement set forth in the law of agreement. The settlement by protecting the 
aggrieved party by getting what is right does not work so well that it does not show a sense of justice and 
usefulness.

From the description above, it can be understood that the implementation of the agreement often 
causes problems. To overcome these problems, it needs a solution in order to create what is the goal of 
making the agreement that is justice for the parties. This can be realized, among others by: Providing 
protection for the parties, especially the disadvantaged. The principle or principle of protection is a very 
basic principle or principle in the law of covenant. For example if there is wanpres-tasi resulted in other 
party (opposite from party that wanprestasi) disadvantaged. Since the injured party must be protected, 
the defendant has to bear the consequences/ juridical consequences that must bear the consequences or 
punishment in the form of, among others: Replacement costs, loss and interest; Cancellation of agreement 
or covenant breakdown; Risk Transition. However, on the one hand, the party has done wanprestasi, the 
interests must also remain protected. The protection of the law to the party who has done the wanprestasi 
such as: The existence of certain mechanism to break the agreement; Obligation to implement the case 
(Section 1238 of the Indonesian Civil Code); Obligation to terminate reciprocal agreements through 
courts (Section 1266 of the Indonesian Civil Code); and Limitations for the Agreement. This law 
enforcement dynamics color the problem-solving process in the current Indonesian agreement and the 
upcoming expectations.

RESEARCH METHODS
        This study uses a normative juridical approach that is to inventory, review and analyze and 

understand the law as a set of rules or positive norms in the regulatory system that regulates human 
life.6 Specification of this research is an analytical descriptive research which is a research to describe 
the flow of scientific communication and analyze existing problems that will be presented descriptively.7  
The type of data used is secondary data. Secondary data include among others research-related literature 

4 Salim H.S, Hukum Kontrak Teori dan Teknik Penyusunan Kontrak, Jakarta: Sinar Grafika,  2010,  hal. 33-34.
5 Reimon Wacks, Jurisprudence, London: Blackstones Press Limited , 1995, hal. 191. 
6 Soerjono Soekanto, Penelitian Hukum Normatif, Jakarta: PT.  Raja Grafindo Persada, 2003, hal. 13. 
7 Ibid, hal. 30.
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materials,8 secondary data including: primary legal materials, secondary legal materials and tertiary legal 
materials. Data collection in this research is done through literature study. Literature study is a review of 
library materials related to the problems studied. Data were analyzed normatively-qualitative.

RESULTS AND DISCUSSION
       In the Indonesian Civil Code, the treaties are regulated in Book III (Section 1233-1864) concerning 

the Engagement. The covenant is: “An event in which a person promises to another or where the two 
men promise to do one thing”. While the engagement is: “The legal relationship between two persons 
or two parties, based on which one party is entitled to demand something from the other party, and 
the other party is obliged to meet these demands”.9 Section 1313 of the Indonesian Civil Code states: 
“A covenant is an action by which one or more persons commit themselves to one or more persons”. 10 
Thus an agreement of a treaty or contract is essentially binding, even in accordance with Section 1338 
Subsection (1) of the Indonesian Civil Code, this agreement has binding power as a law for the parties 
that make it. 11

 Based on the definition of agreement that has been mentioned above can be concluded that the 
agreement consists of:12  There are parties, there is agreement between the parties, there are achievements 
that will be implemented, because the lawful, there is a certain form of oral or written, there are conditions 
certain as the contents of the agreement and there is a goal to be achieved. In the making of the agreement 
there are several important matters to be considered, among others: The system of arrangement of the 
contract law, the principle of contract law, the terms of a contract, the form and the types of agreements.

The purpose of the agreement is as a means to regulate the exchange of rights and obligations 
expected to take place properly, fair and proportionate according to the agreement of the parties. To 
regulate all the dealings required a law called the law of covenant. Lawrence M. Friedman defines the 
treaty’s law: “A legal instrument that only regulates certain aspects of the market and regulates certain 
types of agreements.”13 

The legal relationship of the engagement with the agreement, the binding base and its consequences.
According to the Indonesian Civil Code, the agreement is one of the sources that gave birth to 

the engagements set forth in the Book III of the Indonesian Civil Code, except that other sources of 
engagement are law, jurisprudence, written and unwritten law and science.14  Engagement is a legal 
relationship that occurs either by agreement or by law. Legal relationship is a relationship that gives rise 
to legal consequences, namely the right and duty/obligation.15  An agreement fulfilling the validity has a 
binding force for the parties, and the legal consequences of such engagement are: The parties are bound 
by the contents of the treaty and also by virtue of their propriety, customs and laws (Sections 1338, 1339 
and 1340 of the Indonesian Civil Code); The agreement must be implemented in good faith regulated in 
Section 1338 Subsection (3) of the Indonesian Civil Code; The creditor may request the cancellation of 
the debtor’s act which harms the creditor (actio pauliana) regulated in Section 1341 of the Indonesian 
Civil Code.

A number of principles or principles of law are the basis for the law of covenant. The main principles 
are regarded as pillars of the law of promise, providing an idea of the background of the way of thinking 
on which the legal basis of the covenant is based. One and another because of the fundamental nature 
8 Ibid, hal. 13.
9 R.Subekti,Op.Cit.,hal. 1.
10 KUHPerdata (burgelijk wetboek) ,diterjemahkan  oleh R. Soebekti dan R. Tjitrisadibio, Jakarta: Pradya Paramita,  cetakan 8, 1976, Pasal 1313.
11 Huala Adolf, Op.Cit., hal. 15.
12 Sudikno Mertokusumo, Mengenal Hukum: Suatu Pengantar, Yogyakarta: Liberty, 1999, hal. 82.
13 Lawrence M. Friedman, American Law An Introduction, penerjemah Whisnu Basuki, Jakarta: Tata Nusa, 2001, hal. 196.
14 Sutarno,Op.Cit., hal. 74.
15 Johannes Ibrahim & Lindawaty Sewu, Hukum Bisnis Dalam Persepsi Manusia Modern, Bandung: PT. Refika Aditama, Cetakan kedua,  2007, hal. 80.
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of these things, then the main principles are also said to be basic principles.16 The principle of law is 
the broadest foundation for the birth of a rule of law. This means that the rule of law can ultimately be 
restored to these principles.17 The principle of law serves as an orientation guidance or direction based 
on which the law can be exercised.  The principles of the law will not only be useful as guidelines when 
dealing with difficult cases, but also in terms of applying the rules. 18

 In the treaty law are known five principles that are important:19 the principle of freedom of 
contract, the principle of consensualism, the principle of pacta sunt servanda, the principle of good faith, 
the principle of personality.  In addition to the five principles, in the Workshop on Legal Engagement 
organized by the National Legal Development Agency, the Depart-ment of Justice from 17 to 19 
December 1985 has successfully formulated the 8 principles of national law, namely: The principle of 
trust, the principle of equality of the law, the principle of balance, the principle of legal certainty, moral 
principles, the principle of propriety, the principle of habit, and the principle of protection. 20

Basically, treaties made by the parties act as laws for those who make them. Accordingly, agreements 
made by the parties are equated with the law. Therefore, to make the agreement required the accuracy of 
the parties, both from the creditor or debtor, the investors and from the state.

Protection of the Parties in a Contract.
         If the agreement has been made pursuant to Section 1320 of the Indonesian Civil Code, 

the consequence of the agreement shall apply as a law to the parties as contained in Section 1338 
Subsection (1) of the Indonesian Civil Code.   If one of the parties does not perform the achievement in 
accordance with what is promised is called default.  In the execution of the agreement in the event of a 
situation where the debtor is not performing the performance (obligation) which is not due to coercive 
circumstances, the debtor will be asked for compensation.21 The occurrence of wanprestasi resulted in the 
other party (opposed to the wanprestasi) is harmed.  Because the party who has done wanprestasi must 
bear the consequences of the opponent’s demands, the legal consequences must bear the consequences 
or punishment in the form of: Replacement of costs, loss and interest; Cancellation of agreement or 
covenant breakdown; Risk Transition.

Efforts on Protection of Parties.
 One of the fundamental principles in the treaty law is the principle of protection to the parties, 

especially the disadvantaged. Based on the principle of protection of the disadvantaged, in the event 
of default to a treaty, the other party is granted the following rights: Demands the cancellation of the 
treaty, requests the fulfillment of the agreement, demands compensation, demands cancellation and 
compensation, and substitute losses. Although one of the parties has made a default, the interests must 
remain protected to maintain balance. Legal protection to those who have defaulted is as follows: 22

1. With certain mechanisms to terminate the agreement, namely: the obligation to implement 
the summons (Section 1238 of the Indonesian Civil Code) and the obligation to decide mutual 
agreement through the courts (Section 1266 of the Indonesian Civil Code).

2. Restrictions on termination of agreement, applicable juridical restrictions in the form of: 
Wanprestasi must be serious, the right to break the agreement has not been ruled out, the 

16 Herlien Budiono, Het Evenwichtbeginsel Voor Het Indonesisch Contractenrecht, Diss Leiden, 2001, hal. 64, sebagai prinsip-prinsip hukum kontrak, 
Nieuwenhu is menyebutkan: asas otonomi, asas kepercayaan dan asas kausa (Drie beginselen van het contracten recht).

17 Johannes Ibrahim & Lindawaty Sewu,Op.Cit.,hal. 50.
18 Anita Kamilah, Bangun Guna Serah (Build operate and Transfer/ BOT ) Membangun Tanpa Harus Memiliki Tanah (Persfektif Hukum Agraria , Hukum 

Perjanjian dan Hukum Publik), Bandung: CV Keni Media, 2013, hal. 97.
19 Salim, H.S, Op.cit.,hal. 9.
20 Ibid, hal. 13.
21 J. Satrio, HukumPerjanjian, Bandung,PT. Aditya Bhakti,  1992, hal. 71.
22 Munir Fuady, Hukum Kontrak (dari Sudut Pandang Hukum Bisnis), Bandung: Citra Aditya Bakti,1999, hal. 98.
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termination of the agreement is not too late, wanprestasi accompanied by the element of error.
Other forms of protection are to provide opportunities for the debtor to defend, including: The 

provision of overmacht (force majeure) in accordance with Section 1244 and 1245 of the Indonesian 
Civil Code, states that the creditor also negligent and declares that the creditor has waived his right.

 Basically any agreement made by the parties must be voluntary or good faith, but in reality the 
agreement made is often violated.  The pattern of dispute resolution can be divided into two types, namely 
through courts, and alternative dispute resolution. In order to realize these objectives and functions, 
the law presents itself or is displayed in various legal rules and court decisions.  If there is a matter of 
agreement, then justice seekers (justiciabellen) certainly desperately want the cases settled fairly.

However, in practice today, Indonesia as a state of law has not been able to provide justice equally. 
Many justice seekers are dissatisfied and disappointed. In law enforcement by law enforcers in Indonesia 
today, often law enforcers perform their duties not in accordance with existing rules.

 To overcome this problem, any problems that arise, especially problems in the field of agreement 
must be resolved by the applicable regulations by observing the terms of the validity of the agreement, 
the principles of the treaty law.  One of them by applying the principle of protection for the parties in a 
balanced manner. Thus it is expected that the application of the ideal and desired law can be realized.

CONCLUSION
 Humans in his life never get out of agreement, so is the case in the business world. Therefore, it is 

necessary to understand the matters relating to a treaty, such as: What is the agreement, the terms of 
the agreement, the principles or principles of the agreement, the object of the agreement, the term of 
the agreement, the form of the agreement, the parties involvement, rights and obligations of the parties, 
the structure and anatomy of the agreement, the settlement of disputes and the termination of the 
agreement. In a covenant other than having to observe the validity of a contract, it must also be based on 
some general principles contained in the law of agreement, namely: Principle of freedom of contract, the 
principle of consensualism, the principle of pacta sunt servanda, the principle of good faith, the principle 
of personality. 

Also other principles are: The principle of trust, the principle of equality of the law, the principle of 
balance, the principle of legal certainty, moral principles, the principle of propriety, the principle of habit, 
and the principle of protection. The Agreement made pursuant to Section 1320 of the Indonesian Civil 
Code shall apply as a law to the parties referred to in Section 1338 Subsection (1) of the Indonesian Civil 
Code.

In practice, however, often what is promised is not executed by the parties badly or in other words 
wanprestasi. If this happens then it must be settled fairly. One of the most fundamental principles of the 
treaty law is the principle of protection for the parties, especially the disadvantaged. Efforts to bring it to 
the disadvantaged can: Cancellation of the agreement; Cancellation of the agreement accompanied by a 
claim for damages; Fulfillment of agreements; Fulfillment of the agreement accompanied by a claim for 
damages; or sue for compensation only. Whereas to the party performing wanprestasi, the protection 
given in the form of: The existence of certain mechanism in termination of agreement with obligation to 
execute of somasi and obligation to decide mutual agreement through court; Limitations for termination 
of agreement; The right to break the agreement has not been ruled out; Termination of the agreement 
is not late and wanprestasi is accompanied by an element of error. Another form of protection is to give 
the debtor an opportunity to defend, for example: Because of overmacht (force majeure: stating that the 
creditor is also negligent and declares that the creditor has waived his right).
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MEDICAL DISPUTES IN HEALTH SERVICES

Endah Labati Silapurna

Abstract

This is a manuscript on medical disputes in healthcare context. The healthcare referred to here is personal healthcare. There is a 
medical relationship between a physician who is an expert and a patient who is a layperson in the field of medical science. This 
relationship often causes misunderstanding of the patient on the actions of the physician which causes disagreement between 
the hope for a cure and reality, in turn causing patient dissatisfaction. The patient may naïvely assume that a malpractice had 
occurred, causing a dispute between the patient as the healthcare recipient and the physician or the hospital as the healthcare 
provider. 
Lawful relationship between physician and patient is based on best effort, meaning the physician tries her/his best effort to cure 
the patient. There is always a small chance in medical action that can cause a significant risk such that the patient may suffer a 
loss. The patient may not understand the difference between Responsibility and Liability on mistakes or negligence which can only 
be brought to suit if the patient suffers a loss from the mistake or negligence. This is often the cause of medical dispute.

Keywords : Medical relationship, best effort contract, medical risk, loss or mistake, medical dispute, lawful responsibility. 

A. INTRODUCTION
Health is one of the basic human needs to be able to live properly, physically and spiritually, in order 

to perform activities both economicaly and socialy. Good health can only be established what if humans 
maintain their health properly. As it is known, to maintain health human beings must take care of their 
health and if they become ill and can not cure themselves they would require the help of doctors, so that 
formed a relationship in health services.

Health services are divided into two types, ie public health and personal health services. This article 
refers to personal health service, which is an effort one organizes individually / together by healthcare 
personnel (medical and non-medical) in an organization to provide comprehensive healthcare service 
as preventive, curative, rehabilitative and promotive care.

To implement the health services there are three elements in it, namely health facilities (ie. hospital), 
healthcare human resources (healthcare personnel) and sick people who are called the patients. Patient 
is any person who has consulted his / her health problems to obtain the necessary, direct or indirect 
service at the hospital. Patients who suffer from health problems will go to the doctor or hospital for 
medical care provided, the health problems faced are expected to be resolved or in short he/she will be 
healthy again.

Arrangements regarding health services in Indonesia are written in legislated regulation, including 
Law No. 36 of 2009 on Health, Law No. 29 of 2004 on Medicine Practices, Law No. 44 Year 2009 on 
Hospital, accompanied by various implementation regulations. All of them have guaranteed legal 
certainty both for people who receive health services and doctors as well as for paramedics who provide 
health services, so that demand for legal instruments in the field of health services has progressed. This 
is a government effort to balance the progress of mindset and the heightened public awareness of their 
rights in the legal relationship between physicians and patients.

The relationship between the patient and the health worker in this case is narrowed down to medical 
personnel / doctor in the provision of health services is the relationship between the expert (doctor) and 
the layman (patient) on the basis of trust, the patient believes in the ability of the doctor to do everything 
possible to cure his illness will also do everything possible to reduce his suffering. This amount of trust 
often becomes the gap between the expectations of patients and the fact that occur when doctors perform 
medical action that does not meet the patient’s hope, unsatisfactory service, did not get clear information 
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on measures medical action to be performed.
In doing medical action there is always a medical risk. No matter how small, a medical act may pose a 

heavy risk so that the patient may suffer losses. In the event of a risk, both predictable and unpredictable, 
the health worker can not be sought for legal liability. The legal responsibility of the doctor may be 
requested if the doctor has made a mistake / negligence.

Legal concept is that a person may be liable for liablity, if he / she carries out negligence / mistakes 
and mistakes / omissions that cause harm. Persons who suffer losses due to negligence/faults, are entitled 
to claim damages. It is said that the person has committed an act against the law. Unlawful acts result in 
losses caused by negligence / error.

It is these kinds of things that can develop into medical disputes where there are differences of 
expectations and reality, as well as the patient’s naiveness of the whole process of health care, where any 
unexpected event is categorized as medical malpractice.

After this brief introduction, hereinafter Section B will contain the description of the problem, then 
Section C will contain the discussion and thereafter Section D will contain the conclusion which contains 
a summary of the entire paper and closed with Section E which contains several suggestions which ends 
with References.

B. PROBLEMS
This paper is about medical dispute in health service, the question that arises is what factors are 

causing the emergence of medical dispute in health service? The article in the introduction above raises 
two kinds of problems that lead to medical disputes between hospitals / physicians on the one hand and 
the patient on the other side.

The first problem that is to be accepted is that the doctor is an expert and the patient is a layman 
in the field of medicine, therefore the patient is ignorant of medical action, so that there is a gap 
between expectation and reality that gives rise to patient dissatisfaction. In the difficulty of the patient 
in formulating the cause of his dissatisfaction, the patient easily formulate that there has been medical 
malpractice, so the dispute arises between the patient as the recipient of the health service with the 
doctor / hospital as the health service provider.

Furthermore, the second problem of medical risks that could happen as small as any medical action, 
so it is said to be part of that can not be separated with the action of medicine. Furthermore, ignorance of 
the patients the difference between the liability (responsibility) medical on the risk and liability (liability) 
due to the occurrence of errors / omissions, which can only be sued if a patient suffers material and / or 
immaterial damage, so that these problems may often be a factor causes of medical disputes.

C. DISCUSSION
1. Legal Aspects of Health Services

Health is one of the basic needs of human beings, other than clothing, food, boards. To meet the 
basic needs of health, humans in life with other human beings in order to avoid conflicts require health 
value. Talking about health, there are two aspects of health, namely the aspect of health efforts and 
health resources. Health resources aspect consists of health facilities (among others: hospital, puskesmas, 
medical center, doctor’s office) and health worker (among others: doctor, nurse, midwife, pharmacist). 
While the aspect of health efforts, one of them is health care. In the health service is more focused on 
individual health services with certainly not forgetting public health services.

All activities of health efforts carried out by health resources are always regulated by the rules, 
namely medical, legal and non-legal (moral / ethical, courtesy, decency). The health services contained 
in Chapter 52 Act no. 36 Year 2009 on Health states that Health services consist of individual health 
services and public health services. Individual health services are aimed at curing diseases and restoring 
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the health of individuals and families.
The implementation of the health service should prioritize the patient’s life safety over other interests. 

The service itself includes activities with promotive, preventive, curative and rehabilitative approaches. 
Promotional health services is an activity and / or a series of health service activities that prioritize health 
promotion activities. Preventive health care is a preventive activity against a health problem / disease. 
Curative health care is an activity and / or a series of treatment activities aimed at the cure of disease, 
reduction of suffering caused by disease, disease control or control of the record so that patient quality 
can be maintained optimally. Rehabilitative health service is an activity and / or a series of activities to 
restore the former sufferer into the society, so that he/she can function again as a member of society that 
is useful for itself and as much as possible in accordance with its ability. 1

In the health service, there is a relationship between the doctor with the patient called medical 
relationship. Doctors are parties who have expertise in the field of medicine, while the patient is a sick 
person who needs the help of doctors to cure the illness he suffered. In this position the doctor is a 
healthy person who is also an expert in the field of medicine and the patient is a sick person who is lay 
about his illness. In this medical relationship, the doctor and patient’s position is an unbalanced position. 
Patients because of their naiveté will leave to the doctor about the cure of his illness, and the patient 
is expected to obediently run all the advice of the doctor and give consent to the actions taken by the 
doctor. As for the definition of medical or dental action according to the rules of Health Minister No. 290 
of 2008 on Medical Measures Agreement (Article 1) is:

‘A preventive, diagnostic, therapeutic or rehabilitative medical action performed by a doctor or 
dentist on a patient. ‘  

Such medical acts always contain medical risks, no matter how small, a medical act may pose a great 
risk so that it could cause the patient to suffer a loss. In the event of a predicted or predictable risk, the 
physician can not be held responsible for his or her liability 

Doctors may be required for their legal responsibilities if they have made a mistake even if no 
sane physician intentionally makes a mistake. In addition to this medical connection, the basis of the 
relationship between the patient’s physician is the basis of the patient’s confidence in the doctor’s ability 
to do everything possible to cure his illness.

The patient believes that the doctor will do everything possible to cure his illness, in the absence of 
trust from the patient underlying the medical relationship, it will be in vain the efforts of the doctor to heal 
the patient. So this medical relation is said to be trustworthiness. There is also a pattern of paternalistic 
relationships between physicians and patients, presuming that the doctor will do everything possible 
to heal the patient, like a good father who does for the sake of his son. The patient is expected to act 
as a dutiful child and believe that the doctor will act as a good father. The pattern of such relationships 
between healthy people and sick people, lay experts, trust and paternalism, puts an unbalanced position 
between doctors and patients.2

In every relationship between doctor and patient, interaction occurs that is reciprocal relationship 
and in social interaction that happened contact and communication between patient and doctor. The 
physician acts as a healer and the patient plays a role and the patient plays a role as a person in need of 
healing help. The legal relationship always creates mutual rights and obligations. The right of the doctor 
becomes the patient’s duty and the patient’s right becomes the duty of the doctor. The situation places the 
doctor’s position on the same and equal position. The patient physician’s relationship is the relationship 
in the service delivery of health services. Doctor as a health care provider. Patients as recipients of health 
services. There is a relationship between two legal subjects within the civil law environment. Like the 
relationship of the service provider, there are mutual rights and obligations of the recipient.

The legal relationship of the patient’s physician is what is known as the attachment (verbintesis). 

1 Lihat Undang-Undang Nomor 36 Tahun 2009 tentang Kesehatan.
2 Permenkes Nomor 290 Tahun 2008 tentang Persetujuan Tindakan Medis.
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The basis of the engagement between the patient’s physician is usually an agreement, but may be in the 
form of a statutory engagement. Regardless of the basis of the patient’s physician’s engagement, it always 
creates the same rights and duties, as the physician in doing his work is always based on what is known 
as the standard of the physician profession, that is, the doctor’s guidance to run the profession well.

The doctrine of health law determines there are two forms of engagement seen from the achievements 
that must be given, namely inspired verbintesis and resultant verbintesis. In the effort attachment that 
should be given is the endeavor of the effort as much as possible, while the engagement results, then 
the achievement should be given in the form of certain results. In legal relations the doctor should be 
given certain results. In the legal relations of the patient’s physician, almost all of them are formed by the 
endeavor of the doctors, rarely does the doctor promise to give a certain result, because every medical 
action, however small the medical act always poses a risk, which is sometimes unpredictable at all. At the 
engagement result, clearly the achievement can be measured in the form of certain ahsil, while the effort 
commitment, then the achievement given by the doctor is effort as much as possible, which obviously 
can not be measured. Regarding the non-measurable achievement that should be given by the doctor, 
then to sue a waiprestasi doctor is almost impossible. Doctors can only be sued, in the case of doctors 
making mistakes / omissions.

The relationship between physician and patient is a unique relationship, the physician as a service 
provider of health and patient as the recipient of health services. Doctors who are experts and lay 
patients, healthy doctors and sick patients. The unbalanced relationship causes patients who, because of 
their vagueness, do not know what is happening at the time of medical action. The information from the 
doctor is not always understood by the patient. Often patients who do not understand it, suspect there 
has been a mistake / negligence, so doctors are asked to compensate for the losses suffered.

Often the wrong opinion is that any wrongdoing or omission done by the doctor should be 
compensated. Even sometimes if there is a suspected malpractice, it is used by the patient as an 
opportunity to force doctors to pay compensation. Whereas the determination of innocence of a doctor 
and payment of compensation must be proven first and determined by the judge in the hearing. The 
problem is, doctors are very vulnerable to publication (doctors are reluctant to be the spotlight of the 
mass media), paying the patient’s lawsuit without going through legal process. The weakness of this 
doctor who is often abused by the patient causes the doctor will protect himself in various ways to avoid 
lawsuits from patients.

2. Responsibility and Responsibility of Medical Law
In the current era of globalization, the medical profession is one of the professions that get the 

spotlight from the society, the ethics of the original medical profession is able to maintain the image of 
the doctor in running his profession seems to be getting weaker. The weakening of public confidence in 
professional ethics often causes disputes between doctors and patients. Many of the causes of the dispute 
are: the gap between the expectations of the medical service users and the circumstances received, 
the misunderstanding between the doctor and the patient, because the patient is a layman who does 
not understand the term medicine, but is reluctant to ask because of embarrassment, the difference 
perception of some medical service users about the outcome of medical services.

They do not understand that the engagement between the physician and the patient is of a genuinely 
inspired, entrepreneurial nature. They consider the ultimate outcome. If the outcome is not as expected, 
it will sue the doctor by calling it malpractice. The existence of various changes in society which shows 
that the doctor as a buyer of medical services because of the influence of economic changes that include 
moral fading (doctors are more concerned with material than the honor of doctors), and the competition 
among doctors because, the increasing number of doctors and the inclusion of doctors graduate abroad.  
3

3  Lihat Wila Chandrawila Supriadi, Hukum Medik, Mandar Maju, Bandung, c. 1, 2001, hlm. 30 – 35.
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The relationship between physicians and patients was originally a religious and parentalistic 
relationship. But over time this relationship shifted toward consumer relationship and partnership. 
Formerly the medical world as if it never touched by the law, but now societal needs to the legal certainty 
in medical services raises the number of cases of medical disputes, medical malpractice conjectural lately.

The opinion that a medical act performed by a doctor to a patient to be successful, j ika not then 
it is medical malpractice. Such opinion is not true, because in the medical world other than medical 
malpractice, also known as the risk of medi s (medical accident). However, medical risks are unaccountable, 
because doctetelah try as much as possible in accordance with applicable medicalprofession standards. 
The jurisdical relationship between patient and doctor occurs because:

1. The Treaty (Ius Contractu), known in the medical world as the therapeutic treaty, is a healing 
venture that is jurisdically incorporated into the best-of- breed Agreement ( Inspect Verbantenis)4. 

2. By law ( Ius delicto) in general the relationship between physicians and patients by law includes: 
unlawful acts, negligence and responsibility for the actions or omissions of persons under his 
command. 5

Medical risk is the opposite of error (Schuld) and negligence (Negligence). A distinct feature is that 
medical risk is something that can be understood and forgiven, not blamed, so it is not punished. 6  

The Oxford illustrated dictionary 1997 formulates medical risks as an unexpected event, an 
unintentional act.

Isfandyarie further uses the term medical risk, with the understanding that the nature of medical 
action there is a high risk or risk that can occur and not in accordance with patient expectations. The 
high risk is related to patient’s life safety. Unawareness of the patient against the risks it faces may result 
in a demand.7

Jonkers suggests that the risks contain elements: unaccountable ( Vermija baarheaid ), and unforeseen 
occurrences (Voorzrenbaarheid).

Steadman’s Medical Dictionary states that malpractice is one way of treating a disease or injury due 
to indifferent behavior, carelessly based on Criminal motivation.

John D. has not provided the formulation of medical malpractice as a form of professional negligence 
in the form of injuries or defects that can be measured and occurred in patients who filed a lawsuit as a 
direct action from the doctor.

Written above, any medical action always contain the risk, no matter how small the medical action, 
it could cause a big risk, so that the patient could suffer losses. In the event of a risk both predictable and 
unpredictable. So the doctor can not be solicited responsibility. The doctor’s responsibility can be asked if 
the doctor has made a mistake or negligence, even if there is not a doctor who made a mistake. There are 
2 meanings of the word responsibility, the responsibility and liability. A person is responsible to himself 
for the work he does, whereas a person is liable to others, in the course of doing his work he makes his 
mistake or negligence. This liability is translated into Indonesian as the legal responsibility.

A person may be liable for his / her legal responsibility if he / she carries out negligence / mistake 
and the mistake / negligence causes a loss. Persons who suffer losses due to negligence / wrongdoing are 
entitled to sue for damages. It is said that the person has committed an unlawful act. Unlawful acts that 
cause losses caused by negligence / error. This legal responsibility is known as the legal responsibility of 
medicine.

In relation to the form of engagement between the physician and the patient not the resultant 
engagement, but the endeavor of the agreement, the agreed achievement in the patient physician’s 
agreement is also the endeavor (effort as much as possible), so it is said the promised achievement 

4 Safitri Hariyani, Sengketa Medik: Alternatif Penyelesaian antara Dokter dan Pasien, Diadit Media, Jakarta, 2005, hlm. 14.
5 Lihat Guwandi, Tindakan Medik dan Tanggung Jawab Produk Medik, Fakultas Kedokteran Universitas Indonesia, Jakarta, 1993, p. 13.
6  Lihat Guwandi, Hukum Medis, Fakultas Kedokteran Universitas Indonesia, Jakarta, 2004, hlm. 26
7  Lihat Anny Isfandyarie, Malpraktek dan Risiko Medik (Dalam Jadian Hukum Pidana), Prestasi Pustaka Publisher, Jakarta, 2005, hlm. 39.
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between the patient’s therapeutic agreement of the patient can not be measured. In other words, doctors 
are not asked to cure the patient, but will do everything possible to heal the patient, so that the patient’s 
healing is not a promised achievement. In the sense that the patient can not sue the doctor, if the patient 
does not recover from his illness.

Patients may sue for medical liability , in the case of a doctor making mistakes / omissions. Doctors 
can not take shelter under the pretext of unintentional misconduct, because the physician’s error / 
negligence causes a loss to the patient causing the right of the patient to sue for damages.

The legal basis of a patient’s goal against a doctor is contained in article 1365 of the Civil Code 
(KUHP) which reads:

Any unlawful act, which carries harm to another person, obliges the person who, for whose fault, 
issues the loss, compensates for the loss.

There are four elements and Article 1365 of the Criminal Code are:
1. unlawful acts;
2. error / omission;
3. loss;
4. causal relationship between error / omission with a loss.
Based on the legal construction above, even if the doctor made a mistake / negligence, but did not 

cause harm to the patient, the doctor can not be sued for legal responsibility. What is still at issue is 
what kind of loss is the doctor asking for? Basically, until now, what can be requested for compensation 
is disability and death. As long as the patient is still curable and does not leave permanent disability, 
then the doctor can not be asked for compensation. It is possible for the patient to sue for the costs 
incurred for the healing of physician’s mistakes, but to sue material compensation, for many judges in 
the developed world is an excessive demand, in addition to any medical action always risky, as well as 
medical action is not a calculated measure mathematically in a sense can not be calculated with certainty.

So, constructed as follows: there is an act against the law, it needs to be proven to have happened 
negligence/mistakes and negligence or mistake to causes a loss or there is a causal relationship of 
negligence / error with loss. If an unlawful act occurs, in the sense that doctors make mistakes / omissions, 
but the fault / kelalain it does not cause a loss, the doctors who make mistakes / omissions do not need 
bear responsibility to patients, in the sense not need to pay compensation to the patient.

There is a loss, but no errors / omissions by doctors, perhaps just because of the risk, it is not necessary 
to find who should be responsible under laws, laws (rules) determines that it should proven first doctors 
have made mistakes / omissions and to determine whether or not wrong is a judge. This is what is known 
as the presumption of innocence. Consequences of this principle, then the patient who postulates has 
made a mistake / negligence, must prove the error / negligence of the doctor. The physician does not 
need to prove his innocence, unless the judge is of another opinion, the doctor is charged to prove that 
what the patient is arguing is not correct, this proof is known as an upside-down burden.

The law also determines that the physician may be required by the judge to compensate the losses 
suffered by the patient, if it can be proved that the loss is caused by a mistake / negligence of the doctor.8 

D. CONCLUSION
The presentation of this paper is focused on individual health services. Actually, there are two kinds 

of health services itself, namely public health services and personal health services.
The health services include activities with promotive approaches (eg counseling), preventive (disease 

prevention), curative (disease cure) and rehabilitative (recovery of disease).
In health services, there is a medical relationship, namely between doctors and patients. Doctors 

(experts) as service providers and patients (laymen) as the recipient of the service. Here doctors can not 
serve all four stages of health services comprehensively. Doctors only provide curative services (seeks 
8 Loc.Cit. 3, hlm. 32-33.
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to cure diseases) to the maximum extent possible. Patient because his or her ignorance will trust and 
surrender fully to the physician’s ability to do his utmost to cure his illness. The unbalanced relationship 
of the patient physician, causing the lay patient not to know what happened at the time of the medical 
action, the information from the doctor is not understood by the patient.

Doctor and patient legal relations are in the form of treaties and laws. Virtually all patient physician 
relationships are formed by verbalizing (inspecting verbintonis), in which the physician seeks to the 
maximum extent possible in the healing effort. Rarely do doctors promise to give a certain result, because 
in every medical action, no matter how small the medical action always pose a risk that is sometimes 
unpredictable at all.

On the engagement of the results, clearly the achievement can be measured in the form of certain 
results, whereas in the effort attachment, then the achievement given by the doctor is as clear as possible 
efforts that can not be measured.

Regarding the unmeasurable achievement that should be given by the doctor, then to sue a 
wanprestasi doctor is almost impossible. Doctors can only be sued in the event of a doctor making 
mistakes / omissions.

Any medical action always contains the risk, no matter how small the medical action, it can cause a 
big risk, so that the patient could suffer losses. In the event of risk, whether predictable or not Dapa t be 
predicted, then the doctor shall not be liable.

The doctor’s doctor’s responsibility can be asked if the doctor has made a mistake / omission, even 
if no sane doctor makes a mistake. To facilitate understanding of responsibilities, there are two different 
responsibilities, namely responsibility and liability.

Someone is responsible to himself for the work he does, whereas someone is liable to others, if in 
doing his work he does wrong or neglect. A person may be liable for his / her legal responsibility if he 
/ she performs a wrong / error and the error / omission causes a loss. Persons who suffer losses due to 
/ errors / omissions, there is a loss and there is a causal relationship between error / omission and loss.

If there is an act against the law in the sense that the doctor made a mistake / negligence, but the 
error / negligence does not cause harm, then the doctor who made a mistake / negligence need not be 
responsible to the patient and no need to pay compensation to the patient.

In conclusion, it can be concluded that medical dispute in health service is first caused by 
therelationship between expert and layman, because lack of understanding of the patient to the medical 
field ;and the second the patient’s lack of understanding of the responsibility for medical risks and legal 
liability for errors / omissions , so that anything is categorized to medical malpractice.

E. SUGGESTIONS
1. Patients should try to seek knowledge on health in general and medicine in particular, especially 

to always listen carefully to the explanation of the doctor and always try to ask the doctor and dare 
to complain of dissatisfactions directly to the doctor, because with knowledge and understanding 
of health in general and the action of medicine in particular reducing the gap between experts 
and laymen between doctors and patients and will greatly reduce medical disputes in health care.

2. Physicians should always provide good information that is easy to understand, which is as 
clear as possible to the patient, starting on the diagnosis until the risk of medical, as a way to 
form a harmonious communication between doctors and patients which will result in mutual 
understanding and reduce disputes medical care.
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Abstract

Medical dispute is the development of conflict that is the difference of interest between patient and doctor or health facilities 
triggered from different views on expectations of medical treatment. A conflict changes or develops into a dispute when the party 
who feels aggrieved has expressed their dissatisfaction to the party who is considered causing the loss. The person in charge of the 
medical dispute settlement in accordance with the laws and regulations applied in Indonesia is not only the doctor as a direct 
health care provider to the patient but also legally the responsibility of the health service provider or health facilities such as the 
hospital.
Medical disputes can be settled by litigation or non-litigation. Litigation or law can be done through criminal court or civil court, 
whereas non litigation can be done in direct negotiation between dispute party or mediation involving third party who help 
resolve medical dispute which happened with win-win solution.

A. INTRODUCTION
Patient is any person who consulted a doctor concerning their health concerns to obtain necessary 

health services directly or indirectly. Usually patients suffering from an illness or injury who come to the 
doctor ask for help to recover their complaints. Doctors have an obligation to provide medical services 
as written in Constitution of Indonesia (UU RI) number 29 of 2004 on Medical Practice . 1The doctor’s 
relationship with the patient will go well if done based on ethics and according to the rules.

The doctor’s relationship with the patient is a unique relationship, in contrast to the relationship 
between the client and the other profession because the relationship of the doctor to the patient is based 
on trust. The relationship between physicians and patients in hospitals is a therapeutic relationship that 
occurs on an unwritten agreement, whereby the will of both parties is assumed to be accommodated by 
the time the agreement is reached. Agreements reached include the consent of a medical action or even 
a refusal to a plan of medical action. The relationship induces the legal responsibilities of the doctor and 
the hospital’s legal responsibility for the occurrence of a therapeutic contract. Thus Doctors, Patients, and 
Hospitals are the relevant legal subjects in Health Law. They form both medical and legal relationships. 

In the implementation of therapeutic relationships, sometimes the occurrence of differences of 
opinion between patients with doctors who cause dissatisfaction and then continued on complaints 
and / or demands, it is often called medical disputes. Medical Disputes are conflict or clash that occur 
between patients or families of patients with health, hospitals, or even health facilities. Usually disputes 
are the outcome or outcome of health care by not paying attention to or ignoring the process. Whereas 
in health law it is recognized that health workers or health service providers when providing services are 
only responsible for the process or effort undertaken (Inspanning Verbintennis) and does not guarantee 
nor guarantee the final result (Resultalte Verbintennis).

Basically doctors are obliged to provide medical services in accordance with professional standards 
and standards of operational procedures with the basis of professional ethics, as has been regulated in 
Constituion no. 36 of 2009 on Health (UU No. 36 tahun 2009 tentang Kesehatan), Constitution no. 29 
of 2004 on the Medical Practice (UU No. 29 tahun 2004 tentang Praktik Kedokteran), and Constitution 
no. 36 years 2014 on Health Personnel (UU No. 36 tahun 2014 tentang Tenaga Kesehatan). Therefore, 
doctors in providing medical services is always required to give priority to the patient’s satisfaction in 

1 UU RI No. 29 tahun 2004 tentang Praktik Kedokteran pasal 51 . dokter atau dokter gigi dalam melaksanankan praktik kedokteran mempunyai kewajiban 
(a) memberikan pelayanan medis sesuai dengan standar profesi dan strandar prosedur  operasional serta kebutuhan medis pasien, (b) merujuk pasien ke 
dokter atau dokter gigi lain yang mempunyai keahlian dan kemampuan lebih baik, apabila tidak mampu melakukan pemeriksaan atau pengobatan (c) 
merahasiakan segala sesuatu yang diketahuinya tentang pasien, bahkan juga setelah pasien itu meninggal dunia (d) melakukan pertolongan darurat atas 
dasar perikemanusiaan, kecuali bila ia yakin ada orang lain yang bertugas dan mampu melakukannya.
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the effort to cure the disease and improve the health degree. However, the doctor’s relationship with the 
patient does not always work well, sometimes the patient’s expectation to get healed from his illness is not 
fulfilled and may actually aggravate his condition, even can cause death. The patient or his family then 
assumes that there may have been a medical negligence or often called medical malpractice. Conflicts 
that occur between the patient and the doctor or the hospital will not develop into a dispute if the patient 
as a disadvantaged party just harbored a sense of dissatisfaction, the conflict will change and develop 
into a dispute if the patient as an injured party has expressed his dissatisfaction directly or indirectly to 
a doctor or hospital deemed to be the cause of the loss.  2

In these circumstances patient dissatisfaction (medical dispute) arises, the patient is entitled to 
claim compensation for health personnel as stated in Constitution no. 36 of 2009 on Health article 58 
paragraph (1) Every person shall have the right to claim compensation against a person, health worker, 
and / or health provider who incur losses due to errors or omissions in the health services he or she 
receives. Provisions concerning the procedure for filing a claim as referred to in paragraph (1) arranged 
in accordance with the provisions of constitution. In Article 29 of Constitution no. 36 of 2009 on Health 
mandates dispute settlement conducted in advance with mediation. In addition, Constitution no. 29 of 
2004 on Medical Practice article 66 paragraph (1) Any person who knows or interests harmed on the 
actions of a doctor or dentist in carrying out medical practice may complain in writing to the Chairman 
of Majelis Kehormatan Disiplin Kedokteran Indonesia, plus Article 66 Paragraph (3) of the complaint 
referred to in paragraph (1) shall not eliminate the right of every person to report any alleged criminal 
acts to the authorities and / or sue for civil damages to the court. The rules provide an opportunity 
for patients as recipients of health services can complain and demand compensation to the health care 
provider. With the increasing public knowledge of the law, the resulting complaints and / or demands are 
sometimes unfounded, because usually the society, especially the patient or his family, only sees the end 
result. Generally the demand or complaint addressed to doctors who provide medical services, in these 
circumstances the doctor themself who must struggle to face and resolve the problem even though the 
incident take place at the Hospital.

Hospital is a medical and social organization that provides complete health services to the 
masyarat. Hospital organization is a complex and unique organization. Complex because there is a very 
complicated problem. Unique because in the hospital there is a process that produces lodging services 
as well as medical services and care in the form of services to patients who are inpatient and outpatient. 
The hospital is a labor-intensive organization with different educational backgrounds. In the hospital 
there are various medical facilities and various equipment. People who are faced by the hospital are 
those who are currently temperamental and emotionally unstable due to their condition and also their 
family. Therefore, hospital services are much more complex than any kind of lodging or hotels. The 
purpose of the Hospital is to produce a product, service or health service that truly touches the needs 
and expectations of the patient from various aspects, both medical and non-medical, the type of service, 
service procedure, price and information required.

There are a lot of resources that exist in the organization of a hospital, one of the resources that play 
an important role in the hospital is the profession of doctors who served as a health service provider 
to patients as recipients of health services. Doctors provide health services in the form of promotive, 
preventive, curative, and rehabilitative. Thus doctors are most when it comes to interacting with patients. 
For doctors who work in a health care facility will work more impeccably if it gets maximum support 
from the organization.

Dispute settlement can be done by litigation and non litigation. While efforts to resolve medical 
disputes as far as possible by non-litigation such as negotiation or mediation. Mediation in alternative 
dispute settlement that can be done in court, or outside court handled by independent institution. 
Supreme Court Regulation (Peraturan Mahkamah Agung) no. 1 of 2008 regulates Mediation Procedure 
2 Tince P. soemoele, 2009, Alternatif Penyelesaian Sengketa Medik di Rumah Sakit, Jakarta  Healthy life. Hal. 5-6
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in Court. While the settlement of disputes outside the court can be done in negotiation, mediation, and 
conciliation.

Based on the foregoing description, then medical disputes categorized within the scope of special 
law shall be dealt with exclusively. With the introduction of non-litigation dispute resolution cases, 
some medical dispute cases are also resolved in this way in other word; negotiation or mediation. It’s 
just that in the case of medical disputes that negotiate and / or mediate only the complainants parties 
and complained parties even if the case where the incident occurred in the Hospital. Doctors who are 
accused are allowed to seek assistance and self defense by themselves, there are even cases where the 
service providers in this case the Hospital management participated in accusing the already accused 
doctors.

B. Problems
Increased public knowledge changes the relationship attitudes between doctors and patient, which 

one was paternalistic (The relationship between a dominant doctor and a passive patient) become 
partnership (partner or cooperative relationship between doctor and patient) resulting patient know 
that they have the right to express discontent with the medical services he receives, known as the Medical 
Dispute. The responsibility of medical dispute is not only by doctors as service providers but also the 
responsibility of medical service providers such as hospitals. In a state of medical dispute it is necessary 
to identify:

1. How to resolve medical dispute between doctor and patient?
2. Is it true that only doctors are responsible for medical disputes?
3. How is the responsibility of the providers of medical services such as hospitals to medical disputes 

between doctors and patients in accordance with the Hospital Law?

C. Discussion
 In relation to the dispute over the medical dispute between the patient and the doctor, the 

expected outcome is equity justice for the patient as the recipient of health service and justice for the 
doctor as the health service provider, also expected a certainty thus in this writing, the approaching 
theory is theory of justice and legal certainty.

 The essence of the theory of justice that has the meaning of the theory of justice, defined that fair 
objectively acceptable means no partiality, objective to the truth and or voiding abuse. The concept of 
justice in Aristotle’s theory applies primarily to a set of relations among men who are free and relatively 
equal to one another. Relations that play a very slim role in the argument of the Republic. The principle 
of justice is always associated with a sense of satisfaction with one’s interests, but justice is an essential 
thing that applies to everyone. The concept of justice put forward by John Rawls is the conception of 
social justice should be seen as providing a standard how the basic structural aspects of society must 
be measured. The concept of justice is here expressed through principles in the giving of rights and 
obligations and in defining the proper distribution of benefits.3  If justice is interpreted as a social 
happiness then social happiness will be achieved if the needs of social individuals are met. Justice is the 
fulfillment of individual desires in a certain level, and the greatest justice is the fulfillment of desires 
as much as possible.4  In addition, John Rawls also emphasized that the justice program should pay 
attention to the principle of justice which is:

 - Gives the right and opportunity to the broadest basic freedoms equal to everyone.
 - Rearranging socioeconomic inequalities so as to provide a reciprocal advantage to any lucky and 

disadvantaged person.

3 John Rawls, (A Theory of Justice) Teori Keadilan (Yogyakarta, pustaka pelajar, maret 2011) hal 10-11
4  Jimly Asshiddiqie dan Ali Safa’at, Teori Hans Kelsen tentang Hukum (Jakarta konpress, November 2012) hal 17
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For the sake of justice, a legal certainty is needed by the parties involved in health services, especially 
needed by the parties in the settlement of medical disputes. The legal system in Indonesia embraces the 
continental European legal system in which positivism theory is more dominantly applied. It can be 
seen from law enforcement, which law can be enforced if there is already written rules. Law as a coercive 
order, in which a social order that requires certain individual behavior and is done by establishing as 
compulsory force is referred to as a compelling order (a coercive order).5 The law serves to protect 
human interests. The rule of law is aimed at concrete and real acts and actors, the rule of law comes from 
formal power so that enforcement can be enforced. The law includes legal events and legal subjects, legal 
events are common events in society but have legal consequences. While the subject of law is anything 
that can obtain the rights and obligations of the law. 6 

Medical disputes fall into the realm of health law, in which the health law in question is all legal 
provisions that relate directly to maintenance / health services and their application. 7 Some rules of 
health law have been released in Indonesia, but not many technically regulate the relationship of the 
donor and the recipient of the health service. While medical services should be regulated in medical 
law, but in Indonesia, it is as if not it’s distinguishable between health law and medical law. Medical law 
is a new branch of the law related to the medical field.8 Medical services (doctors) are more regulated in 
professional ethics compiled by professional organizations contained in the Indonesian Medical Code of 
Ethics (Kode Etik Kedokteran Indonesia) and Code of Ethics Dentistry Indonesia (Kode Etik Kedokteran 
Gigi Indonesia).

In the patient’s medical care often different viewpoints with doctor where differences exist often lead 
to continuing medical disputes on lawsuits. The medical dispute approach in Indonesia emphasizes the 
principle of violation of professional ethics, professional discipline, and both criminal and civil law. It 
generally does not give a sense of justice to all parties, resulting in a prolonged dispute.

Many factors influence the medical disputes, and many consider medical disputes to be the 
responsibility of health care providers who directly deal with patients only ie doctors. Basically, doctors 
understand thoroughly the legal aspects relating to professional work or the absence of rules and legal 
standing clear of legal issues related to the profession of doctors.9 In the dispute of medical dispute is 
usually the doctors concerned who seek their own legal protection without assistance from the providers 
of health services such as hospitals, and often doctors are also blamed by the providers of health services.

Dispute settlement can be conducted in litigation and non litigation. Settlement of disputes including 
legal disputes in both criminal and civil cases shall result in the loss of either party, either the claimant 
/ plaintiff or the accused / defendant. A medical dispute settlement that can satisfy the parties is a way 
of negotiating between the parties. Direct negotiations between the parties are known for negotiation, 
this is often difficult because all parties feel their side is more correct. Negotiations between the parties 
using a third party as a mediator are mediation. The principle of mediation is a win-win solution that is 
nothing will be defeated.

The settlement of disputes set out in Supreme Court Regulation No.1 of 2008 (PERMA No.1 Tahun 
2008) on Mediation, where in Article 1 paragraph (7) defines that mediation is a way of dispute resolution 
through negotiation process to obtain agreement of the parties assisted by mediator. The presence of 
mediation in resolving medical disputes is reasonable because not all medical dispute issues must be 
solved by litigation in court. Different types of medical disputes that can be resolved through mediation 
such as:

1. Disputes that occur in the relationship between doctor and patient;
2. The object of the dispute is the healing efforts performed by the physician;

5  Ibid, hal 25
6  Alexandra Indriyanti Dewi, Etika dan Hukum Kesehatan (Yogyakarta, Pustaka Book Publisher, juni 2008) hal 131-136
7  Jusuf hanafiah & Amri Amir, Etika Kedokteran dan Hukum Kesehatan (Medan, EGC mei 1999) hal 3
8  J. Guwandi, Hukum dan Dokter (Jakarta, Sagung Seto, agustus 2007) hal 8
9  Daeng M. Faqih, Reorientasi dan Reposisi Peran Ikatan Dokter Indonesia (Jakarta, PB IDI, November 2015) hal 23
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3. The party who feels disadvantaged in the medical dispute is the patient either the loss of a defect 
/ injury even to death;

4. The losses suffered by the patient caused by the alleged mistakes and omissions from the doctor.
In the case of disputes in health services, especially medical disputes between patients and doctors 

in the hospital, the question will arise whether only doctors are responsible for the incident. According 
to Constitution no. 44 of 2009 (UU No. 44 tahun 2009) on Hospital, article 46 reads “Hospital is legally 
responsible for all losses caused by negligence by health personnel in the Hospital”. Thus doctors should 
not be allowed to fend for themselves, but in cases of medical disputes that have occurred in both 
Government and Private Hospital hospitals, physicians who are either physicians, specialists, or doctors 
in specialist education who struggle alone, seek their own lawyers , or only accompanied by Professional 
Organization. It is not in accordance with applicable laws and regulations.

In addition according to civil rules, the absolute responsibility (without error) as contained in article 
1367 Civil Code (pasal 1367 KUHPerdata) namely: (1) a person shall not only be liable for damages 
caused by his / her own actions, but also for any loss caused by the actions of the persons he or she 
is responsible for or caused by the goods under his control. By looking at these rules associated with 
medical disputes occurring in the Hospital, it seems very clear that medical disputes at the Hospital are 
not only the responsibility of the doctor but legally the responsibility of the Hospital as well.

Based on the above description it is clear that the medical dispute at the Hospital is a problem that 
must be solved together by both doctors and hospital management, in order to have the responsibility of 
the Hospital in running the Hospital Act, also the doctor will work comfortably for assistance and legal 
protection.

C. Conclusion
Medical dispute settlement that occurs inside or outside the Hospital can be done through litigation 

through criminal court or civil court, can also be done by non-litigation by negotiation or mediation.
Responsibility for medical disputes under Indonesian laws and regulations, namely Hospital Law 

and Civil Code Article 1367 (Undang-undang Rumah Sakit dan Kitab Undang-undang Hukum Perdata 
pasal 1367) is not only the responsibility of the doctor alone, but it is the joint responsibility between the 
health service providers ie doctors and organizers health services such as hospitals.

According to the Constitution of the Republic of Indonesia No. 44 of 2009 (Undang-undang Republik 
Indonesia No. 44 tahun 2009) on Hospitals, the providers of medical services such as hospitals have legal 
responsibility for all events in the hospital including medical disputes.
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The Role of Partial Settlement in Improving Mediation Success in 
Indonesia

Dra. Hj. Nur Djannah Syaf, S.H., M.H.

A. Foreword
In Indonesian literature, as far as the writer is concerned, there is no official term referring to 

court-annexed mediation. This might be because, as Fatahillah Abdul Syukur and Dale Bagshaw assert, 
mediation institution in Indonesian courts is an adoption form of mediation existing in Western 
countries.1 In Western countries, mediation connected to the courts as now prevailing in Indonesia is 
widely known as the court-annexed mediation.

Court-annexed mediation is a term for court-related mediation, or mediation which is related to 
litigation in court or mediation that is conducted in court. Court-annexed mediation is defined as a 
process whereby the judge instructs the litigants to follow a mediation process assisted by an independent 
third party with the consent of the litigants.2  The mediation process itself could take place either before 
the case is heard or at other times as long as the case has not been settled or decided by judges.3

Court-annexed mediation is not the only name for court-related mediation. For the same purpose, 
some call it court-connected mediation,4 court-referred mediation,5 court-ordered mediation,6 and 
court-mandated mediation .

Based on the aforementioned definition, court-annexed mediation in the judicial system is a 
mediation process which is carried out under court orders by either court officers/officials or performed 
by external mediators. The place for carrying out mediation can be in a room at the court or outside the 
courthouse if the mediators are not court officials or officers. 

Mediation in the court has a number of advantages; among others the agreement reached has 
similar executorial power as court decisions. The judges’ verdicts containing mediation agreements 
are not subject to ordinary and extraordinary legal remedies. Therefore, court-annexed mediation has 
tremendous power because its results are final and binding. In addition, dispute resolution process 
through mediation is much shorter than litigation.

Court-annexed mediation in Indonesia started to be formally institutionalized in 2003 following the 
enactment of Supreme Court Regulation (Perma) No. 2 Year 2003 on Mediation Procedures in Court. 
The 2003 Perma was issued by the Supreme Court to reinvigorate the spirit of consensus deliberation 
in the settlement of disputes. The enactment of the Perma was also an attempt to revitalize the civil 
procedural law in Indonesia that requires judges to prioritize a peaceful settlement of disputes.  

Perma No. 2 Year 2003 was subsequently replaced by Perma No. 1 Year 2008 and was most recently 
replaced by Perma No. 1 Year 2016 on Mediation Procedure in Courts. As far as the writer is concerned, 
regulations on mediation issued by the Supreme Court is the Supreme Court’s most dynamic  product in 
terms of its changes in the past fifteen years since the issuance of Supreme Court Circular Letter (SEMA) 
No. 1 Year 2002 on the Empowerment of Peace Institution at the First Instance Courts. The changing 

1  Fatahillah Abdul Syukur and Dale Margaret Bagshaw. 2013a. ‘When Home Is No Longer “Sweet”: Family Violence and Sharia Court-Annexed Mediation 
in Indonesia’. Conflict Resolution Quarterly Vol. 30 No. 3. p. 275

2  Jamie Wood. 2004. ‘Federal Court-annexed Mediation Seventeen Years On. 14 JJA. p. 89
3 John North. 2005. Court Annexed Mediation in Australia – an Overview, Speech presented by John North, president of Law Council of Australia at the 

Malaysian Law Conference (2005). Tersedia di  http://www.malaysianbar.org.my /index2.php?option=com_content&task=view&id=2, accessed on 4 
January 2018.

4  R. Buth. 2009. ‘Limits to the Quantitative Data on Court-connected Mediation in Federal Courts of Australia’. 20 ADRJ. p. 229
5  John North. Ibid. p. 2
6  Bruce W. Talcott. 1989. ‘Court-Ordered Mediation in Florida’. S. K. Ericcson (ed.). (1989) Legal Issues Affecting The Practice of Mediation. Mediation 

Quarterly, No. 2S. San Francisco: Jouey-Bass. p. 77
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dynamics of the mediation regulations obviously shows that the Supreme Court puts a very serious 
concern about the existence of mediation as an alternative form of dispute resolution in Indonesia.

However, if we look at the data of the mediation success in Indonesia, the success rate of mediation 
in the courts has not shown a large number. The success rate is relatively small. Some judges, especially 
in the Religious Courts, state that the small rate of mediation success resulted from Perma No. 1 of 2008 
which did not acknowledge partial settlement as the success of mediation. While in fact, specifically for 
divorce cases in the Religious Courts, many ‘additional disputes’ have been successfully settled through 
mediation. 

This paper intends to explain the role of partial settlement which is regulated by Perma No. 1 of 2016 
in increasing the success rate of mediation in courts.

B. Legal Basis for Court-Annexed Mediation in Indonesia
The dynamics of the arrangement of court-annexed mediation in Indonesia is interesting to study 

to figure out the background of the issuance of a series of its regulations along with their changes or 
revisions. The following is the legal basis for mediation and court-annexed mediation in Indonesia:
1) Article 130 of HIR and Article 154 of RBg

HIR stands for Het Herziene Inlandsch Reglement or the updated Indonesian regulation. HIR is 
contained in the State Gazette (Staatsblaad) of 1941 No. 44. While RBg (Reglement Tot Regeling Van Het 
Rechtswezen In De Gewesten Buiten Java En Madura) is the regulation of civil procedural law for Java 
and Madura islands. RBg is contained in Staatsblaad of 1927 No. 227.

 Article 130 HIR and Article 154 RBg consist of the same content. Both articles require judges 
to direct litigants to settle their dispute through peaceful ways. There is no difference from the content 
of the two articles. The only difference is in its validity. HIR is a procedural law that applies to Java and 
Madura regions, while RBg is for outside Java and Madura.

2) Law No. 1/1974 Article 39, Law No. 7/1989 Article 65, Compilation of Islamic Law (KHI), Articles 
115, 131 (2), 143 (1-2), 144, and Government Regulation (PP) No. 9/1975 Article 32
The provisions in the above laws and regulation are more specifically used in the settlement of 

divorce cases in the religious courts. Based on these rules, the judge must reconcile the litigants before 
the verdict is imposed. Attempts to reconcile the parties to the dispute are made at each stage of the 
hearing. In order for a peaceful endeavor to be realized, the judges must also bring the family or the 
closest people from the litigants to be heard. The judges ask for family assistance in order for them to be 
reconciled. If this effort fails then the case will be settled through litigation process. 

3) Supreme Court Circular Letter (SEMA) No. 1 of 2002
SEMA No. 1 of 2002 on Empowerment of Peaceful Institution at the First Instance Courts (Ex. 

Article 130 HIR / 154 RBg) was issued on 30 January 2002. This SEMA was a follow-up to the results 
of the National Meeting (Rakernas) of the Supreme Court in Yogyakarta on 24-27 September 2001. 
The Rakernas recommended that first-instant courts implement peace efforts as regulated by Article 
130 HIR / 154 RBg. One of the objectives of SEMA was to overcome case backlogs and to realize the 
restriction for cassation cases.

4) Supreme Court Regulation (Perma) No. 2 of 2003
Perma No. 2 of 2003 on Mediation Procedure in the Court was issued by the Chief Justice of the 

Supreme Court on September 11, 2003, consisting of 6 chapters and 18 articles. With the issuance of 
Perma No. 2 of 2003 which officially and explicitly mentioned the word mediation, the existence of 
court-annexed mediation institution in Indonesia officially existed.
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 The enactment of Perma 2/2003 was to answer public responses deeming SEMA 1/2002 was not 
yet complete and needed to be revised. Looking at its position in the legislation hierarchy that is higher 
than SEMA, this Perma regulates the procedures of mediation in court in more detail.

5) Perma No. 1 of 2008
Perma No. 1 of 2008 which replaced Perma No. 2 of 2003 was issued on 31 July 2008. Perma No. 

1/2008 was enacted after the evaluation of the implementation of mediation procedures in the court based 
on Perma 2/2003 found some problems originating from the Perma which then required a revision. The 
revision was intended to empower mediation more highly to assist litigation process in courts.

 Some fundamental changes contained in Perma 1/2008 which was previously not regulated by 
Perma 2/2003 are among others: (1) the affirmation of the nature of the obligation of mediation which, if 
not complied with, will result in a decision null and void; (2) Perma 1/2008 stipulates that those who can 
become mediators in the courts are extended to not only judges and non-judges who have been certified, 
but also judges, advocates, legal academics and non-legal professions. Thus open the possibility of a 
profession outside the law to be a mediator in court; (3) The duration of the mediation process is extended 
by Perma 1/2008 from previously 22 working days that can be extended for another 14 working days to 
40 working days and can be extended to another 14 working days; (4) Perma 1/2008 accommodates the 
possibility of mediation being conducted remotely through communication means to the extent agreed 
by the mediating parties; (5) Perma 1/2008 provides an opportunity for parties to mediate not only at the 
first level but also at appeals, cassations and Case Review level as long as the case has not been decided. 
In the previous Perma that is not regulated; (6) Perma 1/2008 revives the provisions of SEMA 1/2002 
which was briefly deleted by Perma 2/2003 regarding the provision of incentives (rewards) to the judges 
who successfully carried out the mediation.

6) Perma No. 1 of  2016
Perma No. 1 of 2016 on Mediation Procedures in Courts consisting of 9 chapters and 39 articles is 

a revision of Perma No. 1 of 2008. This regulation was issued by Chief Justice of the Supreme Court on 
February 3, 2016 and enacted through the State Gazette of the Republic of Indonesia Year 2016 Number 
175 dated February 4, 2016.

Perma 1/2016 was issued after the Supreme Court reviewed the mediation-related regulations that 
had been published since 2002. The study leads to three big questions: 1) Is court-annexed mediation 
effective? 2) Has the accumulation of cases been resolved or at least reduced by the existence of mediation 
institution? and 3) Does the judiciary already play its role in strengthening and maximizing the dispute 
resolution function via mediation? 

Based on the results of a study conducted by the Indonesian Institute for Conflict Transformation 
(IICT) in cooperation with the Supreme Court of Indonesia and Australia Indonesia Partnership for 
Justice (AIPJ) in the period of September - November 2013, a number of quite disappointing facts are 
found related to the effectiveness of mediation in court. Some of these findings are: i) the degree of 
success of mediation in the courts is very small; ii) mediation has not been fully implemented in court; 
and iii) mediation has not significantly reduced the accumulation of cases (case backlog) in court.  In 
addition, the study reveals that the implementation of mediation in court has not been the main choice 
of the litigants in resolving their disputes, especially for divorce cases which are very difficult to be settled 
through mediation if the cases have been registered in court. 

Realizing the existence of those facts, the Supreme Court did not remain silent. Chief Justice of the 
Supreme Court then established the Working Group on Alternative Dispute Resolution of the Supreme 
Court of the Republic of Indonesia as stipulated in the Decree of Chief Justice Number 123 / KMA / SK 
/ VII / 2013 dated 26 July 2013. The Mediation Working Group whose working period lasted until 31 
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December 2015, had the main task of reviewing the effectiveness and appropriateness of Perma No 1 of 
2008 by conducting various activities including research, surveys, review of various relevant regulations, 
development of various guidelines and curriculum, review of accreditation program, improvement of 
mediator certification system and development various regulations for the courts to be able to receive 
and organize certified non-judicial mediators. Shortly after its establishment, the MA Mediation Working 
Group with AIPJ support then conducted a comparative study of mediation to the courts and mediation 
institutions in Melbourne and Sydney Australia. 

In addition to establishing the Mediation Working Group, the Supreme Court also appointed pilot 
courts for the implementation of mediation. The appointment of the pilot court was stated in the Chief 
Justice Decree Number 24 / KMA / SK / II / 2015 on the Appointment of the Pilot Courts for 2014-2015 
Concerning Dispute Settlement through Mediation Process. There are 18 courts served as mediation 
pilot courts consisting of 9 district courts (PN) and 9 religious courts (PA). Those 18 courts are Central 
Jakarta District Court, East Jakarta District Court, West Jakarta District Court, South Jakarta District 
Court, Bandung District Court, Bogor District Court, Cibinong District Court, Depok District Court, 
Mataram District Court, Central Jakarta Religious Court, South Jakarta Religious Court, North Jakarta 
Religious Court, Bandung Religious Court, Cianjur Religious Court, Cibinong Religious Court, Depok 
Religious Court, Tigaraksa Religious Court and Selong Religious Court.

The pilot courts were formed to pilot all results of the review and activities of the Working Group on 
Mediation, in particular the draft revision of Perma No 1 of 2008 which had been completed in 2014.  In 
addition, the pilot courts were also closely monitored on mediation, case management of mediation and 
reporting on the results of their mediation. Based on the monitoring of the Mediation Working Group, 
the data generated from these 18 pilot courts were seen to be valid as will be presented in the next section 
of this paper.

Until the end of its working period by the end of 2015, the Mediation Working Group had completed 
all activities that were mandated to them. And finally on February 3, 2016, Chief Justice of the Supreme 
Court established a new Perma on Mediation, i.e. Perma No 1 of 2016. 

C. Structure of Perma No. 1 of 2016 and its Content Differences with Perma No. 1 of 2008
Perma No 1 of 2016 has a different structure with Perma No 1 of 2008. While Perma No. 1 of 2008 

consists of 8 Chapters and 27 Articles, Perma No. 1 of 2016 consists of 9 Chapters, 25 Sections and 39 
Articles. The details are as follows:

1. Chapter I : General Provisions
2. Chapter II : Guidelines of Mediation in Court
3. Chapter III : Mediators
4. Chapter IV : Pre-Mediation Stages
5. Chapter V : Stages of Mediation Process
6. Chapter VI : Voluntary Mediation 
7. Chapter VII : Separation of Mediation from Litigation
8. Chapter VIII : Out-of-Court Mediation
9. Chapter IX : Closing Provisions
 Some of the important differences and changes set forth in Perma No 1 of 2016 as compared to 

Perma No 1 of 2008 are as follows:
1. The new norm set forth in Perma 1/2016 is on Partial Mediation Agreement (Articles 1, 9, 29, 

30). Partial Mediation Agreement is an agreement between the plaintiffs with some or all of the 
defendants and the parties’ agreement on some of the objects and / or disputed legal issues in the 
mediation process. This partial settlement agreement is not regulated by the previous Mediation 
Perma.

2. The legal effect of not taking mediation procedures resulting in a null and void decision as 
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governed by Article 2 paragraph (3) of Perma 1/2008 is removed. In the new Perma it is only 
emphasized that a presiding judge who does not order the parties to mediation so that the parties 
do not mediate has violated the provision of mediation in court (Article 3, paragraph 3). In the 
writer’s opinion, the abolition of this ‘null and void’ decision clause reduces the impetus and 
enforceability of the Perma to force the parties to mediate. Moreover, from a number of literatures 
on court-annexed mediation in Indonesia, most of them call this ‘null and void’ decision as a 
new breakthrough that the Supreme Court did in civil law area and a form of revitalization of 
procedural law that was made since the Dutch colonial era.

3. Disputes that are excluded from mediation obligations are further detailed in Perma 1/2016. 
In the previous Perma, cases excluded from the obligation to mediation were only cases settled 
by commercial courts, industrial relations courts, and objections to the decision of BPSK and 
KPPU. In the new Perma, the exceptions other than those which was previously regulated are the 
petition for the cancellation of the arbitral award, objections to the Information Commission’s 
decision, the settlement of a political party, a dispute settled with a simple lawsuit procedure, 
another dispute whose examination is determined by the grace period, cases not attended by 
defendants after appropriate summons, reconvention, intervention, dispute prevention, rejection, 
cancellation and legalization of marriages, and disputes brought before the court after attempted 
out-of-court settlement through mediation with the assistance of certified mediators registered 
in court but unsuccessful (Article 4 paragraph 2).

4. The criteria of good faith in mediation are defined definitively in Perma 1/2016 (Article 7, 
paragraph 2). The previous Perma did not set the criteria.

5. Non-judicial court employees are allowed to become mediators (Article 1, paragraph 13, Article 
8, Article 11, paragraph 2, Article 20). Perma 1/2008 did not govern this provision.

6. The mediator’s tasks are arranged in detail in Perma 1/2016. In the previous Perma, the mediator’s 
tasks were only stipulated in 4 points (Article 15), in the new Perma the stages of the mediator’s 
task shall be set as 14 items (Article 14).

7. Obligations of presiding judges and attorneys which in Perma 1/2008 were only set out in 6 
paragraphs (Article 7), now in Perma 1/2016 those are regulated in great detail. Obligations 
for presiding judges are regulated in 10 clauses (Article 17), and obligations for attorneys are 
regulated in 4 clauses (Article 18).

8. Legal effects for parties with no good-faith in mediation are regulated in Perma 1/2016. This is 
stipulated in two articles and 13 paragraphs (Articles 22 and 23.) It is explained that if the plaintiff 
is declared by the mediator to have no good intent in the mediation process, the claim will be 
declared unacceptable (NO) by the panel of judges. If the defendant is not well-intentioned, he 
shall be liable for the payment of mediation fees.

9. Duration of mediation. If in Perma 1/2008 the duration of the mediation process was a maximum 
of 40 days and might be extended to a maximum of another 14 days upon the agreement of the 
parties, in Perma 1/2016, the duration of the mediation shall be a maximum of 30 days and may 
be renewed at most for the next 30 days upon the agreement of the parties (Article 24). In short, 
the old Perma regulated the duration of mediation for a maximum of 2 months while the new 
Perma for 3 months.

10. In Perma 1/2016 it is stipulated that the mediation material is not limited to the case/dispute 
background and claim of the lawsuit alone (Art. 25). This provision serves as an entry point for 
achieving partial settlements as are often the case in mediation within the religious courts. Perma 
1/2008 did not rule this out.

11. The difference of the names of mediation results. Perma 1/2008 recognized four types of mediation 
outcome, namely ‘not mandatory mediation’ (Article 4), ‘mediation fails’ (Article 14 paragraph 
1, Article 18),’ mediation succeeds ‘(Article 17),’ unfit for mediation ‘(Article 14, paragraph 
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2). Whereas Perma 1/2016 refers to the mediation outcome with ‘no mandatory mediation’ 
(Article 4), ‘mediation is not successful’ (Article 22, Article 23, Article 32), ‘mediation cannot 
be implemented’ (Article 22, Article 23, Article 32), ‘mediation is successful’ (Article 27). The 
mention of ‘inappropriate mediation’ is replaced by the term ‘mediation cannot be implemented’ 
accompanied by the accompanying elements as the name of the ‘mediation unsuccessful’ 
elements.

12. Perma 1/2016 adds the rules on the outcome of the peace agreement outside the courts to 
be reinforced through court decisions. The addition is to the provision of a non-court peace 
agreement that can be done with or without the assistance of a certified mediator. In the previous 
Perma, the out-of-court agreement was only determined with the help of a certified mediator. 

D. The Success of Court-Annexed Mediation in Indonesia
1. Mediation Success Rate

As has been explained in the previous section, the dynamics of the revision of mediation rules 
in courts by the Supreme Court are at least motivated by two things. First, there are the normative 
weaknesses of the previous regulation that made Perma could not achieve the desired goals. Second, 
the level of mediation success in courts is not very encouraging due to several factors, both regulatory 
norms, internal and external factors of the court. 

As far as the author’s search on the data of mediation success in court-annexed mediation in 
Indonesia, there is no reliable and valid data. This may be because the mediation court reporting system 
in Indonesian courts has not been paid serious attention.

The Indonesian Institute for Conflict Resolution (IICT) released the results of mediation in four 
district courts made as pilot courts for the implementation of Perma 2/2003. According to the IICT data, 
in the period from September 2003 to December 2004, the success rate of mediation in the four pilot 
courts was very low, i.e. less than 10% of the total of incoming cases. In writer’s opinion, the data released 
by the IICT raises questions. If 10% is compared with the total incoming case ranging from hundreds of 
thousands of cases per year, certainly looks small. The percentage calculation of mediation success rate 
should not be the percentage of the cases filed to courts but of the total cases mediated. The mediation 
success rate which was 10% of the total of mediated cases is certainly not a very small number. Once 
again, IICT version of mediation success data of 2003-2004 is quite doubtful.  

If we look at the data of the Annual Report of the Supreme Court of Indonesia, the new mediation 
data started to be listed in the 2013 Annual Report. Based on the data in the Annual Report Book, 
in 2013 the success rate of mediation in the district courts is 21.4% with the calculation of mediation 
success of 1,194 cases of a total of 5,573 mediated cases. Meanwhile, in the religious courts, the success 
rate is 17.1% with 25,318 cases out of 148,241 cases mediated. 

Meanwhile, for 2014, the level of success of mediation within the district courts dropped sharply to 
only 5.3%, accounting for only 372 successful cases out of a total of 7,046 mediated cases. While in the 
religious courts, the success rate increased from the year 2013 to 24.73% with the number of 32,695 cases 
that succeeded from the total 132.223 mediated cases. 

Below is the comparison data on the success of mediation in the district and religious courts in 2013 
and 2014 based on the Supreme Court’s Annual Report of the Republic of Indonesia:

Observing the data of mediation success above, although it is taken from the official data released by 
the Supreme Court, the writer must convey that the validity of the above data is still questionable. That 
is because based on the author’s search, this mediation success data is exactly the same as the number of 
case data revoked by the plaintiff.  

The data of mediation success that can be said to be valid is the data collected by the Supreme Court’s 
Mediation Working Group from 18 pilot courts already mentioned in the previous section of this paper. 
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The data are said to be valid since unlike in previous years, the implementation of mediation in 18 pilot 
courts was regularly monitored not only from the side of the mediation which was adjusted to the draft 
revision of Perma 1/2008 but also from the administration management, especially the recording and 
reporting of the implementation of mediation. Based on data collected by the Mediation Working Group 
from January to December 2015, the average percentage of successful mediation in 9 pilot district courts 
is 15.55%. As for 9 pilot religious courts, the average percentage of the success of mediation amounted 
to 16.85%.  

The data of mediation success in the 18 pilot courts are ‘the precise’ representation of court-annexed 
mediation in Indonesia since the 18 courts represent the composition of the courts in Indonesia both 
in terms of the number of cases handled, the level of complexity of the case, and the place or area of the 
courts. Unfortunately, the Supreme Court’s Annual Report of the Year 2016 does not contain any data of 
success of mediation in court during 2016. 
2. Factors Inhibiting the Success of Mediation

The success rate of mediation in Indonesian courts is not so encouraging especially when compared 
to other countries which have already developed mediation in the courts since long ago in particular and 
alternative dispute resolution in general.

Based on IICT study, several factors that hinder the success of mediation Indonesian courts are as 
follows: 

1. Not all judges have received mediation training so that their understanding of mediation has not 
been uniform;

2. The number of judges in some areas is still limited so that they are more focused on solving cases 
in a litigation way;

3. The existence of the role of lawyers who hinder the mediation process because they think 
mediation will impact on the financial fees they may get from clients;

4. Some judges still view mediation as an addition to their workload in deciding cases; and
5. Judge’s reluctance to optimize mediation due to the absence of a reward and punishment system 

in the implementation of mediation.

Meanwhile Fatahillah Abdul Syukur and Dale Bagshaw identified several internal and external 
factors that hinder the successful mediation in Indonesian courts as follows: 

1. The absence of adequate support from the Supreme Court;
2. The lack of judges’ motivation to mediate because mediation do not give advantages to them;
3. The lack of quality control. Judges are less equipped with mediation skills and techniques;
4. Problem of neutrality. Judges who are accustomed to solving cases in litigation are considered to 

disrupt neutrality when switching their role to mediators;
5. Less involving outsiders in developing mediation. The Supreme Court is considered to fail to 

involve outsiders in drafting mediation rules and disseminating / disseminating mediation to 
stakeholders.

6. The reluctance of the litigants. Especially for religious courts /syariah courts whose most cases 
filed are divorce cases. One of the biggest obstacles to the success of mediation in the case of 
divorce is due to the reluctance of the parties to reconcile. Most of the parties who file for divorce 
to the courts have closed their hearts to mediate because filing for divorce to the courts is the last 
resort for them after previously failing to mediate with the help of their big families. 

As the writer observes, what is described by Fatahillah Abdul Syukur and Dale Bagshaw is not entirely 
correct. The Supreme Court support is so great in developing mediation in the courts in Indonesia. 
If compared to Australia, what the Supreme Court has done is something extraordinary because in 
Australia mediation is a program and organization that is fully supported by the government as the state 
budget holder. 
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The Supreme Court has also actively of involve outsiders in drafting the mediation rules and then 
socializing it to the broader public. How the Supreme Court actively involves outsiders in the preparation 
of mediation rules can be seen from the history and background of the preparation of the Mediation 
Perma since 2003. 

E. The Role of Partial Settlement in Improving the Success of Mediation in Indonesia
1. Definition of Partial Settlement

Partial settlement is defined as an agreement between the plaintiffs with some of the defendants and 
the parties’ agreement to some of the objects/legal issues disputed in the mediation process. 

With the arrangement of this partial settlement in mediation, the consequence of mediation which 
results only in agreement on some (not all) disputes will also be regarded as the success of mediation. 
Perma No. 1 of 2016 does not compartmentalize the mention of successful mediation. Whether it is fully/
wholly successful or partially successful, the mediation is declared successful. It can thus be predicted 
that the court-annexed mediation success rate in Indonesia will increase substantially in the years to 
come.

In many cases in religious courts as far as the author knows and observes many of the plaintiffs who 
filed their cases to courts just mention the basic claims. However, it is then revealed in the mediation 
process that there are some connected (secondary) cases as a result of the suit filed by the plaintiff. And 
in fact, the secondary cases are often successful when mediated although the primary claim of the case 
(divorce) fails to be mediated.

To anticipate this, Perma No 1 of 2016 has set it. In the Section of Scope of Mediator Meeting 
Material in Article 25 provides that: (1) The material of negotiation in mediation is not limited to the 
case background (posita) and claim (petitum) of the lawsuit; and (2) In the event that the mediation 
reaches an agreement on the matter outside the negotiated materials, the plaintiff changes the lawsuit by 
entering the agreement in the claim.

2. Types of Partial Settlement
There are two categories of partial settlement adopted by Perma No. 1 of 2016. First, partial agreement 

between the parties to the dispute, and the second is partial agreement on the object of the dispute. This 
can be seen from the definition of a partial settlement described above.

 
3. The Role of Partial Settlement in Increasing Success Rate of Mediation

Partial settlement is a new norm in Perma No. 1 of 2016. In the previous Perma, Perma No. 1 Year 
2008, we did not find any clause regulating this partial agreement. The old Perma did not accommodate 
the success of partial mediation, whereas in practice, especially in the religious courts, partial agreement 
in mediation is mostly achieved by mediators, both judge mediators and non-judge mediators. The old 
Perma strictly embraced understanding if mediation is unsuccessful, then mediation is considered a 
failure. This inevitably resulted in a decrease in the motivation of mediators when mediating because if 
mediation succeeds in part it is still regarded as a failure of mediation, whereas they have attempted to 
reduce the capacity and volume of disputes which are certainly beneficial to the litigants as they will save 
time, thought, effort and money. 

Furthermore, not considering partial agreement as the success of mediation according to Perma 
No. 1/2008 gave impacts on the low level of success of mediation in court, especially in religious courts 
whose majority of cases is divorce cases. As for divorce cases, the parties will certainly be very difficult 
to mediate. 

The authors’ description above is confirmed by the results of Fatahillah Abdul Syukur’s doctoral 
research at the University of South Australia (2013) who conducted interviews and focus group 
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discussions (FGDs) with judges and certified mediators in West Java and West Sumatra. Fatahillah found 
the fact that many partial agreements have been reached in the mediation of divorce cases (especially for 
divorce claims such as alimony of iddah, mut’ah, kiswah, and marital joint property and child custody) 
in the religious courts. Yet, the partial agreements are not included in the verdicts. This resulted in 
the judge mediators and non judge-mediators felt frustrated because their persistence in mediating the 
parties was not regarded as a success though partially. 

The attitudes of the panel of judges who did not include the partial agreements reached in the 
mediation were understandable because at that time there were no rules governing the success of partial 
mediation or the existing rules had not accommodated expectations of many judge mediators about the 
success of the partial mediation.

The complaints of judges and non-judges mediators on the success of partial settlement in mediation 
when the Perma No. 1/2008 was still in force are now answered in accordance with the provisions of 
Article 30 paragraph (3) stating that in the event of mediation reaching agreement in part on the object 
of lawsuit, the case must include the peace agreement in the consideration and the ruling.

In particular, Perma No. 1 of 2016 provides clauses for partial agreement on mediation of divorce 
cases. Article 31 of Perma 1/2016 states that for the mediation of divorce cases within the religious courts 
where divorce demands are accumulated with other demands, if the parties do not reach agreement to 
live in harmony again, mediation proceeds with other demands.

Then, if the parties reach agreement on other demands beyond the basic requirement (divorce), then 
the agreement is set forth in a partial peace agreement by containing the clause relating to the divorce 
case. However, a peace agreement partially to other demands outside the principal case can only be 
enforced if the verdict the presiding judges granting a divorce suit has been final and binding (inkracht 
van gewisjde).

Further, Perma 1/2016 provides that a partial peace agreement on other claims outside the principal 
case does not apply if the court judge’s judge rejects the lawsuit or the parties are willing to reconcile 
during the case hearing process. 

F. Closing
The norm contained in Perma 1/2016 that accommodate partial settlement as a success of mediation 

is expected to make the mediation institution in courts stronger and more empowered as an alternative 
to dispute resolution so that the litigants, especially the poor and marginalized, can gain access to wider 
justice quickly and timely.

We hope the new Perma on mediation published on February 3, 2016 will be able to make mediation 
as mainstream in dispute settlement.
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PRELIMINARY
A dispute with a partner or business partner is something that is considered taboo for business. 

Disputes that are known to the business community are very detrimental to the reputation of the 
businessperson and potentially reduce the trust of the client, customer, or consumer of the company 
itself. In contrast to environmental and labor disputes, business disputes are generally kept secret by 
business people. 

The formal and technical nature of the judiciary often leads to prolonged dispute resolution, requiring 
long periods of time. Especially in a business dispute, a fast and cheap dispute resolution is required and 
an informal procedure.

Slow settlement of disputes in the business world leads to high costs and can even drain all the 
potential and resources of the company concerned. Faced with the reality of the slow process of dispute 
settlement and the heavy costs to be incurred through the litigation process, there are activities directed 
to the thinking of improving the judicial system.

If court-directed condemnation with inherent expressions of the court as the first resort and the 
last resort of future business dispute settlement is a driver of the need to seek and develop new forms of 
settlement as an alternative.

Given business discontent against litigation in court, it is increasingly important to develop an out-
of-court dispute resolution body called the Alternative Dispute Resolution (ADR), where one of the 
principles of ADR is fast and low cost.

Criticism of money waged to the court. This is not only in Indonesia, but also in the industrialized 
countries. The development of society that demands speed, confidentiality, efficient and effective and 
maintains the continuity of existing relationships, it can not be responded by existing litigation agencies. 
The courts have been heavily criticized for their sluggish, expensive, wasteful, time-consuming, money-
generating operations and can not provide a win-win solution so that the proposed alternative dispute 
resolution concept gets a positive response, especially in the business world that seeks efficiency and 
secrecy as well as the sustainability of cooperative and non-formalistic relationships and require a more 
emphasis on justice.

Alternative Dispute Resolution was originally intended for the handling of trade problems, but now 
it has developed into other cases as long as it is still a civil matter. Therefore, the scope of jurisdiction 
is very wide. Jurisdiction is also up to the divorce in the sense of reconciling the parties so as not to 
divorce. A question arises, how about a criminal complaint case (klacht delict). For that we will see the 
jurisdiction of mediation in various kinds of judicial environment.

1. The district court has jurisdiction to conduct peace or mediation on all civil cases of business, 
land, marriage including civil cases of a complaint (klacht delict) and others against litigants 
as stipulated in Article 130 HIR / RBg. In the event of an agreement between the parties, the 
agreement is confirmed by a judge who examines and prosecutes the case. In the event of no 
peace, the principal examination proceeds in an adjudication.

2. Religious courts also have jurisdiction to make peace, in the sense that the parties are not divorced. 
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Usually the parties come to the religious court without going through the BP4 of his case still 
checked. Religious judges who examine and adjudicate the case continue to require peace efforts 
in order for the parties to the dispute to make peace in advance. In case of agreement then the 
plaintiff revokes his case.

3. The State Administrative Court (PTUN) has no jurisdiction to bring peace to the litigants, 
since the substance of the case examined by the Administrative Court is not a civil case but the 
decision of state administration as referred to in Article 53 of Law Number 9 Year 2004 regarding 
Amendment to Law Number 5 Year 1986 regarding State Administrative Court. In practice if 
peace takes place between the litigants then one party will revoke its par. Therefore, the judge 
who examines and prosecutes the case is not allowed to make peace. In the event of a peace 
between the parties solely is outside the court without the knowledge of the examining judge.

4. Military courts have no jurisdiction to bring peace to the litigants because the substance of the 
case brought to court is not a civil case but a crime.

Article 1851 Civil Code reads; “Peace is an agreement with which both parties by handing, promising 
or holding an item, ending a dependent case or preventing a case. This Agreement is not lawful, but if it 
is made in writing. “Article 130 HIR or Article 154 RBG reads:

1). If on the appointed day both sides arrive, then the court of the courts trying by the chairman will 
reconcile them.

2). If such a peace takes place, then a reconciliation shall be made of a reconciliation, and both 
parties shall be obligated to obey the treaty, and the letter (deed) shall be lawful and shall be 
treated as a judge’s ordinary ruling.

3). About such a decision is not allowed to ask the apple.
4). When attempted to reconcile both parties, it is necessary to use an interpreter.

From the sound of the two articles mentioned above is defined the terms, conditions, form, content 
and process of realizing the decision of peace. The above definition of peace makes it clear that peace is 
an agreement or agreement between the parties, this is the first element of the binding power of a peace 
agreement as defined in Article 1338 paragraph (1) of the Civil Code, meaning that it is binding as is 
legitimate.

THE WEAKNESS IN FORMAL RESOLUTION PATH 
The business dispute resolution summarized in the research indicates that the way of the court is 

considered to be less beneficial for both the business and the individual consumers because in addition 
to the expensive, lengthy and convoluted process, business and community confidence in the neutrality 
of the courts does not support the selection of the courts .

The arbitration institution which is one of the ADRs is less well known and understood by both 
business and society. An arbitration clause in a trade or cooperation agreement often includes the 
possibility of a dispute to the court if the arbitration is unsuccessful when the verdict is final. Sometimes a 
businessman brings his or her dispute case to the court even though the employment agreement includes 
an arbitration clause.

The National Arbitration Board of Indonesia (BANI) as a business arbitration institution is considered 
expensive, especially since there is still the possibility that the verdict can not be executed and submitted 
to the court so that it will take time and cost again. BANI’s reputation is declining due to cases that have 
been accepted by the courts even though it has been decided by BANI and in its employment agreement 
it is clear that arbitration is the choice of zinc solution. BANI is also considered not strong because it does 
not have the authority of execution. 

Negotiation is the most preferred process of business dispute resolution amongst entrepreneurs 
although there are doubts about the strength of the law and the compliance of the deal. In contrast, for 
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disputes between entrepreneurs and consumers, negotiations are considered inadequate.
Parties that offer bargaining or arbitration services for the current business sector are not many. 

Arbitration is limited to BANI, BAMUI, and P3BI, whereas bargaining services are only available 
informally on professional associations.

BUSINESS AND OPPORTUNITY
Negotiations and arbitration have good opportunities and need to be developed as a business dispute 

resolution out of court because the courts are considered not a lucrative option. The development of 
services in professional associations for negotiations and arbitration needs to be taken seriously. The 
board or member of the professional association is in a good position to act as an intermediary because 
in addition to understanding the substance of the problems faced by the dispute, it also has the ability to 
maintain relationships between members or members with consumers to stay good.

One of the development prospects is the presence of arbitration / arbitration institutions that are at least 
under the auspices of the technical ministries, such as the Ministry of Industry and Trade, the Ministry 
of Forestry and the Ministry of Health. The large volume of foreign investment and international trade 
that occurred and will increase in the 21st century adds to the importance of professional negotiating 
and arbitration services developing in Indonesia.

The opening of the world market in Indonesia, not closed the possibility of the entry of professional 
mediator / arbitrator from abroad. This profession, Indonesian workers will be left behind and have low 
competitiveness in their own country.

The role of the Government
The role of government in developing ADR systems in Indonesia is needed, especially in the first 

year of education and development programs and program pemasya -rakatan. The expected role of 
government includes the following:

a. Establishment of a steering team providing direction for planning and implementation of both 
programs above all preparations for the establishment of a negotiating profession association, 
including membership, funding, membership fees, certification, and so on.

b. Facilitate cultural changes, views and policies in government institutions that have the potential 
to handle zinc. In addition, it is also expected that government facilities that provide flexibility 
of ADR’s movement as mediating parties in the dispute and the role of government to oversee 
development.

c. Provide funding for the implementation of both programs as well as initial funding for the 
establishment of professional associations of negotiators, both from domestic budgets and 
cooperation with international agencies.

Although the institutions of mediation / arbitration have already existed, there is still a need for 
business interests to use the services of negotiators. Socialization for the business sector is recommended 
to be undertaken through workshops and training programs in institutional management education and 
general training. Specific approaches to corporate lawyers need to be considered.

The right negotiator or referees to resolve disputes between businesspersons are individuals who 
work as individuals or associated with professional or trade associations, business or legal consulting 
firms, or arbitration bodies (BANI, P3BI, etc.). For disputes between business and individual consumers, 
may also use the services of negotiators or referees associated with community institutions.

The concept of counselor may also be applied in business negotiations or arbitration. This is because 
the more complicated the rules of investment, trade, economic law, per¬pajakan, and so forth. Such 
experts may be recruited from the fields of science according to need in a dispute.
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VARIOUS FORM OF DEVELOPING ALTERNATIVE DISPUTE RESOLUTIONS

The development of alternative dispute resolution as an out-of-court dispute resolution strategy is 
quite rapid. Various countries in the world have applied alternative dispute resolution to reduce the rapid 
flow of cases to court.

In the United States as the first country to put forward the idea of alternative dispute settlements, it 
has now developed various forms of alternative dispute resolution, among which are quite popular are 
negotiation, mediation, conciliation, minitrial and summary jury trial.

1. Negotiation
Among the Indonesian people, especially in urban terms the more accustomed negotiations are 

spoken to replace the terms of negotiating or deliberation. The word negotiation comes from the word 
negotiation which means negotiation. If further explored the word negotiation is actually derived from 
the Latin. As Larry L. Teply notes: 

“... the word” negotiate “in Latin, consist of ” neg “meaning not and” atium “, meaning” ease “These 
Latin words suggest that one will not be at ease during the process or so. certain contexts, some individual 
are unconfortable with compromising; they consider it an unprincipled “selling out”.

Negotiations can be classified as either zoning negotiations or transactional negotiations. Negotiation 
can be defined as a process of working for an agreement (agreement) and negotiation can be interpreted 
as a process of dispute settlement through negotiations between the parties to the dispute. In the context 
of this study the discussion will be focused on negotiation as one form of alternative dispute resolution.

Negotiation is one of the alternative forms of dispute settlement that plays an important role as a 
means of dispute resolution outside the court. Because negotiations are usually always placed as the first 
resort to find a solution to a dispute.

In the negotiations of the disputing parties negotiating directly (sometimes accompanied by their 
respective actors) without the assistance of a third party. Dispute settlement is fully controlled by the 
parties themselves through mutual agreement on the basis of win-win principle. Negotiations are 
informal and unstructured, and the time is not unlimited. Sometimes cases that have been held in court 
are still open to be brought to the negotiation forum.

The success or failure of a dispute settled through negotiation is strongly influenced by the accuracy 
of selecting negotiation techniques and an understanding of the general principles of the negotiations 
and the steps to be taken for each negotiation. 

Roger Fisher and William Ury  divide the negotiation techniques into five types: competitive 
techniques, cooperative techniques, soft techniques, hard techniques and interest-based techniques.

The technique of competitive negotiation is a technique that psychologically considers the opposing 
party as the enemy. The negotiation process is seen as a game zerosum game, at which end a winner will 
arise and a losing party. 

The characteristics of competitive negotiations are, among others, at the beginning of the negotiator 
negotiations put forward a great demand. Something he knows will be rejected by the opposite, because 
the request is above or with a margin that is far from the acceptable or feasible bid limit. For that Garry 
Goodpaster put forward:

“Competitors are trying to get as much information as possible while revealing a few possible ways 
to do it covertly to be polite, letting the opposing party start the bid. Any such information, providing 
an opportunity for the negotiator to make his initial offer profitable, by adjusting it to achieve maximum 
profit “.

The use of negotiation techniques is usually done if the negotiator does not have good and accurate 
data on his opponent.

Cooperative negotiation techniques, assume the opposing negotiator is not an enemy, but as a 
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partner to reach a mutual agreement. The parties communicate to explore interests, shared values and 
work together. The goal of a negotiator is a dispute settlement that gives the win-win solution the greatest 
advantage.

An essential strategy that parties use in cooperative negotiations is compromise. According to Jeffrey 
Rubin and Bert Brown the reasons negotiators make compromises is because the situation is willing, for 
their sake, or because it is cooperative and tends to compromise.

According to William’s study the cooperative negotiator has the characteristics of behaving ethically, 
maximizing dispute settlement, obtaining a fair settlement result, avoiding litigation and maintaining 
and creating a good personal relationship with the opposing party.

Soft and hard negotiation techniques. Soft negotiation techniques put the importance of good 
relationships between parties. This technique emphasizes the style of negotiation that contains the birth 
of a pseudo-agreement and produces a win-lose pattern. The use of this technique poses a risk when 
facing a person who uses hard negotiation techniques. Hard negotiators in the face of soft negotiators 
are very dominant. Hard negotiators on the one hand will try to make concessions and use threats. On 
the other hand soft negotiators will make concessions and use threats. On the other hand soft negotiators 
will make concessions to simply prevent confrontation and insist on reaching an agreement. This kind of 
negotiation process will benefit the hard negotiator and result in a win-lose deal.

Interest-based negotiation techniques (based on interests). This technique is the middle ground 
that is offered for the conflict between soft and hard negotiation techniques. This technique is chosen 
because the selection of hard negotiation techniques has the opportunity to meet deadlock especially 
when meeting with fellow negotiators who are hard. While soft negotiation techniques have a chance as 
a loser. Another risk is that the agreement reached (if any) is pseudo, thereby allowing an opportunity 
where one of the parties in the future is aware of the unfairness in the negotiation process and does not 
want to implement what has been agreed in the negotiation.

Interest-based negotiation techniques have four basic components: people, interests, options / 
solutions and objective criteria (PIOC) which can be described as follows:

First, the component of people, this component is divided into three bases, that is first to separate 
people with problems; second, the concentration of attacks on the problem, not the person and the last, 
the parties should put themselves as partners.

Second, the interest component (interest), focusing on the importance of maintaining the position.
Third, the option component, intends first to enlarge the part before it is divided by the choice of 

many solutions (solutions) that reflect the common interests; second, do not fix on one answer; and 
third, avoid the mindset that solving their problems is their business.

Fourth, the criteria component, including agreement criteria, objective and independent standards, 
problem solving, market value, precedents based on scientific judgment, professional standards, are 
based on laws and customs in society.

2. Mediation
Mediation is an extension of the negotiation process. The parties to the dispute who are unable to 

resolve the dispute will use a neutral third party service to assist them in reaching an agreement. Unlike 
an adjudication process in which a third party implements laws against the facts that exist to achieve an 
outcome. In mediation, a third party will assist the conflicting parties in applying its values to the facts 
to achieve the outcome. These values can include law, sense of justice, religious belief, morals and ethical 
issues.

Gary H. Barnes et al., Defines mediation as follows: 
“Mediation is the process of resolving disputes with the help of neutral parties. The role of the 

neutral party is to involve itself to assist the parties, either individually or collectively, to identify the 
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disputed issues and to develop further proposals to resolve the dispute. Unlike arbitration, the mediator 
has no authority to decide upon any dispute, but the mediator may attend secret meetings and special 
discussions with the conflicting parties “.

In addition, some define; “Mediation is a process whereby a neutral party agreed upon by the 
disputing parties, acts as a facilitator for the interests of their negotiations and helps them achieve 
mutually beneficial solutions”.

There are different techniques or patterns of mediation, but two of the most common techniques 
are facilitative and evaluative techniques. The main difference between the two is that in evaluative 
techniques, the mediator is much more actively involved in resolving disputes. The mediator will provide 
suggestions on how to resolve disputes and will always evaluate disputes for the interests of the parties. 
Whereas in the facilitative model, the mediator will concentrate in seeking communication between one 
party and the other to generate solutions to the disputes they face.

Mediation itself is covering people and the interactions in which these people are. Like most areas or 
aspects that involve people, there is no single best way to do things or to get results. For as long as there 
are effective and different management patterns, there are also effective and different mediation patterns. 
However, no mediation can be effective without the following aspects:

First, the existence of representatives of the parties with the authority to negotiate a dispute 
resolution; Second, the desire of the parties to obtain solutions outside the court. Sometimes, only one 
party agrees with the established mediation, and must sell the mediation advantage to the other party. 
In various disputes the neutral mediation institution must be in its best position to convince the parties 
that mediation provides benefits.

The use of mediation as a means of dispute resolution can be based on the agreement of the parties 
in the event of a dispute. It could also have been previously agreed (the mediation clause). It may even be 
coercive, because it is clearly defined in a statutory provision. Furthermore, in another section mentioned 
also that one way to reach consensus is through mediation. But on condition that it must be on request 
of one or both parties in dispute.

3. Conciliation
Hanry Campbell Black points out; “Conciliation the adjustment and settlement of a dispute in a 

friendly, un antagonistic manner”.   Here, Black simply means conciliation as a dispute resolution process 
(peace) and non-hostile.

A definition provides a clearer picture of conciliation, mentioning:
Conciliation is a term given to the process whereby conflicts: between parties are resolved without 

formal dispute resolution process. The neutral party gathers information about the issue (dispute) in 
dispute and deals with any procedural matter. If a case can not be resolved via conciliation, the neutral 
party explores what remains to be done prior to any other form of alternative dispute resolution.

Conciliation is thus also a means of dispute resolution involving a neutral third party to help dispute 
parties end their dispute with a peace agreement. The difference with mediation lies in the role played by 
third parties involved in the alternative dispute resolution process.

In a neutral third party conciliation process acting as a conciliator plays a passive role that is usually 
limited to procedural functions only, whereas the mediator has an active role.

Countries that have developed conciliation as one form of alternative dispute settlement include, the 
United States, Japan, Korea, Australia and China.

The growing conciliation model in the United States is somewhat different from that practiced in 
Japan, South Korea. The conciliation system of the United States is the earliest stage of the mediation 
process, with reference to the application, when a person is submitted to the mediation process, and 
claimant claims can be accepted in his position as a respondent without continuing the conversation, 
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because the respondent is willing (good will) accept what claimant claimed. Way of completion with 
such good will is called conciliation winning over by good will (victory is obtained with good will). 

Usually the respondent to meet the demands of the good will is because he himself understands 
and realizes how serious the issue is disputed, so it deems appropriate to meet the demand. In addition, 
respondents also do not want the problem was interfered with third parties.

Another case with conciliation developed in Japan and Korea. In Korea according to Article 53 The 
Commercial Arbitration, the Rule of The Korean Commercial Arbitration Boord (KCAB) is governed by 
a connectivity system between mediation, conciliation, and arbitration. The connectivity system between 
these three types of alternative dispute settlement by placing the middle conciliation. This means that if 
the mediation process suffers a deadlock it will continue with conciliation and if the conciliation process 
fails, then the dispute settlement will continue with arbitration.

In Japan, the conciliation is connected with the court. The conciliation process under the Japanese 
Civil Conciliation Act is the party wishing to take conciliation, registering the proposal and paying a 
small fee. Conciliation is then made by the court through a conciliation committee, composed of judges 
appointed by the court, and two or more conciliators appointed by the court, drawn from the list of 
conciliators made annually by the courts. The judge may also appoint a conciliator as his successor. The 
judge may be a sole conciliator if the parties find it does not require a conciliator committee.

The conciliation takes place several times and can withstand a few months. Conciliation hearings are 
usually held in a small room in court. The parties and the conciliator meet in an informal but closed to 
the public. Negotiations made in front of the conciliation committee can bring results, among others, 
the achievement of an agreement. The Agreement was made in writing, a copy was made to the parties 
and a copy for the court files. Dispute settlement becomes effective like a judge’s decision, in the absence 
of a rebuttal in two weeks. If there is no possibility of reaching a conclusion the conciliation process is 
terminated and the parties may file a lawsuit to the court.

In Australia more conciliation is associated with state administration and state administration 
functions. In an attempt to resolve a dispute the conciliator does not have to hold meetings and talks 
with both sides in a place, but a shuttle negotiation can be born between the parties and the decision 
taken into a resolution that can be imposed on both sides.

In China conciliation is the preferred way and as a result conciliation is almost always carried out as 
a stage of judgment for dispute resolution even judges always direct negotiating parties.

Conciliation is not only developed in some countries because internationally this institution is also 
often used by parties as a way to resolve international disputes.

In international dispute settlements, the term “con affiliation” is defined as an attempt to resolve 
international disputes concerning any circumstances in which a commission established by parties, fixed 
or ad hoc agents to deal with a dispute, is in an impartial examination stage of the dispute and strive to 
determine acceptable limits on settlement by parties or to provide parties with a view to their resolution, 
such as the assistance they request.

The inherent trait of this way is immediately apparent. Where mediation is essentially the existence 
of the negotiation, conciliation or consensus involves the interference of a third party on the footing of 
formal law and bringing it into considerable means, but not identical with the investigation or arbitration. 

The incidence of conciliation in the settlement of inter-national disputes was initially governed by an 
agreement between Sweden and Chile in 1920, then in 1921 conciliation and arbitration was established 
as an alternative dispute settlement in an agreement made between Germany and Switzerland.

4. Minitrial
Minitrial is a new form of alter-native dispute settlement that emerged in 1977, but is very popular 

in American society. This form is considered the most effective and efficient option to resolve business 
disputes. Minitrial is established on a philosophical and ethical foundation of mutual willingness and 
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willingness to listen and accept all the good and bad of each side. It is considered unethical to maintain 
its own good without acknowledging the shortcomings that exist in itself. It is unethical to attack only 
the badness of others, but must be able to accept and praise the good of others.

On the basis of this ethic, the parties to the dispute try to ensure intimate communication, and sit 
together listening to each other’s advantages and disadvantages. Afterwards they talked about whether it 
was impossible to find the right solution.

Minitrial process consists of five stages, namely: 
a. Minitrial Agreement (Agreement in use minitrial), meaning that the parties agree to submit 

dispute settlement through minitrial institution. This gift can be oral and can be written (in 
writing), in which formulated the way and the deadline of completion phasing.

b. Case preparation, in which case the parties are given the opportunity to collect the various 
documents deemed important to be submitted in connection with the dispute. The time period 
is usually limited to between one and two weeks.

c. Hearing information (information learning), for which it opens and begins the minitrial process 
in a closed-door meeting between the parties faced by top managers and executives of the parties, 
and delivered in front of their designated advisors, advisors’ positions and functions, not as law , 
who are authorized to take the verdict, but act only as a neutral third party, guiding the course of 
the conveyed information in a confidential minitrial.

d. Advisor given opinions, to executives of both parties, should not be attended by top managers and 
lawyers. The opinions given contain an explanation of the strengths, ugliness, and weaknesses 
of each side and how the judge should resolve the dispute should the case be brought to justice.

e. Discussing the settlement, the executives of both parties hold a meeting without the presence of 
an advisor, since since he has given his role and function his role has ended by itself. The meeting 
discussed the dispute resolution based on the information submitted by each party in relation to 
the opinions expressed by the advisor. Whether or not a dispute settlement agreement is reached 
is entirely left to the will and will of the executives concerned.

Thus the role of advisor in the minitrial process is similar to the role of mediator and conciliator.

For the success of a minitrial is strongly influenced by the ability of the advisor to establish a legal 
opinion from the statements of the parties, so as to arouse the feelings of the parties towards a compromise 
solution.

5. Summary Jury Trial
Summary Jury Trial is an alternative dispute resolution form that is also newly developed in America. 

This shape is similar to the minitrial, that’s why Douglas Whitman says; The summary jury trial is the 
jury equivalent of a minitrial.

The jury trial summary procedure uses the jury to advise the parties who are on the screeching. The 
jury will listen to a succinct presentation given to each party in a short period of time regarding their 
case. The number of witnesses is limited and also the time given for the lawyer in giving his arguments. 
The jury will act independently after both parties presented the case. Furthermore the jury will issue a 
decision.

Summary jury trial such as arbitration, may be binding or non-binding. The advantage of this 
summary jury trial compared to the court is that summary jury trial can be done in one day and it does 
not take a long time. Another advantage is the flexibility provided.
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Abstract

This paper raises the issue of how far the urgency of public awareness in solving the case through mediation in Religious Courts 
in Indonesia.
This study aims to reveal the effectiveness of mediation in settling cases peacefully in Religious Courts in Indonesia and the 
urgency of public awareness in applying mediation in Religious Courts in Indonesia.
The approaches used to view and solve problems are philosophical syar`i, juridical philosophy and empirical sociological analysis.
The fact that mediation has not been effective in overcoming the piles of cases in the Religious Courts in Indonesia, the 
professionalism of judges running the mediator function is very weak and influencing the success of mediation and mediation can 
succeed if done on the basis of the goodwill of the justice seekers, they must be aware that mediation becomes a series of processes 
settlement of case in Religious Court. Justice seekers in the Religious Courts are very useful in carrying out mediation in solving 
their cases so that they have implications for the unity of the family and the preservation of disputed property from destruction. 
The need for continuous training of mediators by paying attention to talent as mediator, negotiation experts in the academic 
circles are expected to participate by registering as certified mediators in the Religious Courts at the first level.
The implications for the application of mediation in the Religious Courts in Indonesia can be found in two categories, first from 
the aspect of global world economic politics in which Indonesia can not escape from the political arena of international economy. 
Second, from the aspect of cases involving Islamic families in Indonesia who enter the Religious Courts requires comprehensive 
handling and completion.

Keywords: urgency, public awareness, mediation, religious court.

A. INTRODUCTION 
History records,  that in human life can not be avoided from conflict,  the Qur’an describes men as 

His Khalīfah on earth, challenged by angels. Angels worried about human existence as khalifah fil ardh, 
because humans tend to do damage and bloodshed on earth. Angels question why Allah made man as a 
caliph, and “are we not the ones who always serve and purify Yourself ”.

The angel’s dialogue with God, as Allah says in the Qur’an of Surah Al-Baqarah / Q.S. 2:30.
And when your Lord said to the angels, “I want to make the Caliph on earth.” They said, “Are you 

going to make people who spoil and shed blood there, while we praise You and purify Your name?” He 
said, “Truly, I know what you do not know.” 

This verse begins by conveying God’s decision to the angels about His plan of creating man on earth. 
Submission to them is important, because angels will be burdened with so many tasks concerning human 
beings; there will be duty to record human deeds, there are duty to maintain, there are guides, and so on. 

This case is interesting to be observed as the beginning of thinking start considering the events of 
conflict in human life from the beginning until now and think about the future. 

Conflict among human beings is the same age as the human being, whether that happens to a person 
like the occurrence of the gap between desire and reality within. If the history of life is observed we can 
find various forms of conflict, whether in the form of individuals, groups, tribes, religions and races as 
well as conflicts between nations. In a country there are also many conflicts, both concerning politics, 
economy and conflict in the family that is endless. 

In a legal state a community conflict may continue to be a dispute or a court case. 
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Factually it can be seen that conflict is increasing to dispute in court and has caused many problems, 
such as the accumulation of appeals case in Supreme Court, the decreasing of public confidence in 
judicial institution in Indonesia, many riots happened in court and have taken casualties both from 
disputing parties as well as the court and the security. 

One of the functions of law is as a means of dispute resolution or conflict, in addition to other 
functions as a means of social control and social engineering tools. The discussion of the law then begins 
in the event of a conflict between the two parties which is then settled with the help of a third party. In 
this case the emergence of law relates to a form of conflict resolution that is neutral and impartial. 

Implementation of law in Indonesia is often seen in different eyes by society. The law as a god of 
help to those who benefit, and the law as a ghost for those who are disadvantaged. Laws that should be 
neutral to any justice seeker or to any party in conflict, are often discriminatory, in favor of the powerful 
and powerful. 

The restoration of the public’s trust in the law as a means of resolving the conflict felt the need to 
realize the order of Indonesian society, which because euphoria “reform” became uncontrollable and 
tended to solve the problem in its own way. 

Legal problems in Indonesia occur due to several things, both from the judicial system, its legal 
instruments, the inconsistency of law enforcement, the intervention of power, as well as the protection 
of the law. Among the many problems, one thing that is often seen and felt by ordinary people is the 
inconsistency of law enforcement by the authorities. Inconsistency of law enforcement sometimes 
involves the community itself, family, and other nearby environment (neighbors, friends, and so on). 

Incoming conflicts in Courts should be handled professionally especially in relation to family law, 
such as divorce cases combined with cases of joint property, maintenance of livelihoods and inheritance 
disputes. It has caused many victims, both material and life. Why family conflict is so important to be 
overcome, because all the problems can be said to come from family. This can be an indication of why 
the Qur’an has many men- tions that concern the family, not the laws governing the state. 

Conflict may continue to be disputed and disputes need to be dealt with in order to avoid a larger 
issue. Dispute resolution can be done in various ways, such as through “Alternative Dispute Resolution 
(ADR)” equivalent in Indonesian can be called the choice of Settlement of Dispute (PPS), can also 
through negotiation, mediation, arbitration, and village peace. This research which is the main problem 
is the mediation of Islamic law perspective. 

The settlement of disputes through mediation may be equivalent to dispute settlement through 
“hakam” and its operational form is “tahkim”, it is stated in the Qur’an. 

Conflict that continues to be a dispute in court occurs in many law states of the Republic of Indonesia, 
both criminal and civil. Judging from the subjects of conflict that the dispute is individual, group, and 
can also be family.

Conflict in the community continues to be the case if the concerned feels his rights are disturbed and 
then enter or file a lawsuit in court and after being officially registered becomes the case. In connection 
with this case handling in Indonesia, now has caused serious problems of accumulation of cases both in 
the first level, appeal, and the level of appeal. 

The juridical basis of conflict resolution through mediation is regulated in the Supreme Court 
Regulation (PERMA) No. 1 of 2016 on Mediation Procedures in Courts. The Supreme Court as the 
highest institution of judicial authority in the State of Indonesia is always looking for the best solution 
to overcome the problem of cultivation cases, the number of unrest among the justice seekers due to the 
length of time spent and the high cost to reach the justice, the Supreme Court has chosen mediation as 
one of the best solutions to tackle the problem. 

The high cost of the case if taken by litigation, resulting in high economic costs, and the waste of 
time spent on litigation, this for entrepreneurs included as the cost of reserves, which of course charged 
to consumers and service entrepreneurs. Legal expertise is used as a tool to manipulate the existing clan 
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and legal system, which at the end is to enrich themselves. It is so difficult to finally generate a backflow 
that leads to the effort away from the adversary (enemy), and ADR seems to be a solution that has been 
happening. 

The most conventional method of dispute settlement is litigation (litigation). However, due to its 
complexity and often abused, the litigation has drawn criticism as it now points to weaknesses in the 
judicial system. Nevertheless, the success of mediation in the Religious Courts can not be separated 
from the public consciousness following the mediation stage and understanding the substance of the 
mediation itself. 

Under the provisions of Article 7 of PERMA Number 1 Year 2016, public awareness in settling the 
case in the Religious Court is evidenced by good faith between the two parties who litigation. If not, then 
one of the parties shall be liable to sanctions on the basis of not wanting good faith and hampering the 
mediation process. 

Mediation has been an inspiration for policymakers to adopt in the judicial system, known as “court 
connected mediation”.

Indonesians have long been familiar with various models of non-court dispute resolution, in the form 
of village courts by village heads, religious and customary leaders. In certain ethnic groups, it also has 
its own customary institutions to resolve disputes or public disputes over non-coercive consciousness. 
Everything if solved with each other’s consciousness and good faith, then the matter as difficult as any 
will be easy to find a way out. All justice seekers everywhere, desperate for quick, simple, and low cost 
checks and settlements. 

Thus, researchers are interested to see more about the urgency of public awareness in solving the case 
through mediation in Religious Courts in Indonesia through this paper.

B. MEDIATION LEGAL BASIS 
1. The religious basis of normative / syar`i al- Qur`an and hadith. 
The Qur’an as a holy book contains the rules of the rule that covers all dimensions of human life. The 

dimensions governed by the Qur’an are not only in the context of worldly life but also in the context of 
ukhrāwi life. 

The teachings of the Qur’an are delivered by the Prophet Muhammad. To humans in a language that 
is easily understood by society at that time. The Arabic language chosen by the Qur’an as its language 
aims to facilitate the people to understand God’s message and will. Arabic is the language of culture used 
in the daily life of Arab society.  Although Arabic is the language of the Qur’an, it does not mean that the 
Qur’an is directed only to people who use Arabic, but it is addressed to all mankind, whether Arabic or 
not Arabic in their interactions.  The language of the Qur’an is very simple, straightforward, and easily 
understood especially by the laity. 

The Qur’an comes with a strong teaching with social nuances. The presence of the Qur’an is also a 
reflection of the lifeblood of Arab society at that time.  The Presence of the Prophet Muhammad with the 
teachings of the Qur’an not completely overhaul the entire order of life of Arab society, but the Qur’an 
present improve the order of life of society that is not in accordance with the value of humanity fairness, 
justice, prosperous in accordance with its sacred and original creation. 

The presence of the Qur’an as a guide for human life serves to guide, respond to the reality of life, and 
solve the problem of human life. In the history of the decline of the specific verse answer the question of 
the Companions of the Prophet, signifies the Qur’an is responsive to the problems of human life at that 
time.  

The presence of the Qur’an in the midst of human life is also an exploration of the social situation 
(social setting) that surrounds the Arab community at that time. A number of verses of the Qur’an 
fall down to answer the question of Arab society and the companions of the Prophet who want the 
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best solution in solving their problems. This responsive verse is known to have asbab al-nuzŭl which 
indicates that the verse has a background, either in the form of a question to obtain an answer, a problem 
for obtaining a solution, as well as the enactment of a law in a particular affair. The existence of asbab 
al-nuzul clearly indicates that the Qur’an is present in order to respond to the problems of life, as well as 
to fill the emptiness and legal needs of society, both of the outward and inward.

 The Qur’an, the main focus of the doctrine in it is addressed to man, for man is a creature of God 
who gets the task of prospering the earth. He became the khalifah of Allah on earth, because it has 
advantages and glory.

Man has a mind and a heart that is an important dimension that distinguishes man from other 
beings. Humans need guidance in the care of the earth with all its contents, especially in developing the 
task of the Caliphate.

Humans in performing duties as khalifah of Allah, facing a number of challenges of conflict and 
human interests are different from each other. Humans can not avoid or avoid the differences and 
contradictions that occur in their daily lives. Man must face the differences and resolve the conflict. The 
difference and opposition experienced by human beings is natural (natural law), because God created 
man in diversity, tribes and nations. Human diversity and differences can be seen from differences in 
color, race, language, religion, culture, mindset and differences of interests. Diversity, different views 
and interests are potential conflicts that can lead to violence. Therefore, humans must deal with conflict 
and resolve disputes that occur between humans, so as not to bring violence and bloodshed. The Qur’an 
contains a number of principles of conflict resolution and dispute resolution that can be used by humans 
in realizing a life of harmony, peace, justice and prosperity. Prophet Muhammad SAW. Never realized a 
harmonious, peaceful, just and prosperous community through the concept of ‘ummah.

Al-Qur’an recognizes conflict and disputes among human beings as an integral part of his life. Human 
involvement with conflict has been informed by the Qur’an long before the creation of man. The Qur’an 
illustrates clearly how God’s will made man his vicegerent on earth, challenged by angels. Angels worried 
about human existence as khalīfatullah on earth, because humans tend to do damage and bloodshed on 
earth. 

The Qur’an shows that human beings are the main perpetrators of conflict and humans are also 
capable of resolving conflict. Man through reason and guidance of the Qur’an can explore, develop 
conflict resolution strategies and dispute resolution, because the Qur’an contains a number of principles 
of conflict resolution. The Prophet Muhammad (peace be upon him) in his journey of history quite 
a lot to resolve the conflicts that occurred among friends and society at that time. The principle of 
conflict resolution possessed by the Qur’an embodied by the Prophet Muhammad. In various forms 
of facilitation, negotiation, adjudication, reconciliation, mediation, arbitration and dispute settlement 
through the judiciary (litigation). The principle of conflict resolution and dispute resolution is found in 
a number of verses of the Qur’an and the hadith of the Prophet Muhammad.

2. Normative Juridical Foundation 
The legal basis underlying the application of mediation in court is: 
1. Article 130 HIR (Het Herzieni Indonesich Reglement, Staatsblad 1941: 44), or Article 154 R.Bg 

(Rechtsreglement Buitengewesten, Staatblad, 1927: 227) or Article 31 Rv (Regulation op de 
Rechtsvordering, Staatblad 1874: 52)  

2. SEMA RI No. 1 of 2002 on Empowerment of Peace Agencies in Article 130 HIR / Article 154 
R.Bg. 

3. Law no. 30 of 1999 on Arbitration and Alternative Dispute Resolution (APS). 
4. Regulation of the Supreme Court of the Republic of Indonesia Number 1 Year 2016 concerning 

amendment to the Regulation of the Supreme Court of the Republic of Indonesia Number 2 Year 
2003 and the second amendment with the Supreme Court Regulation Number 1 Year 2008 on 



69

Urgency Of Public Awareness In Solving The Case Through Mediation In Religious Courts In Indonesia

the Mediation Procedure in the Courts. 
Peace efforts in the courts of family disputes are regulated in Article 39 of Law Number 1 Year 1974 

concerning Marriage, Article 56 of Law Number 7 Year 1989 which was last amended by Law Number 
50 Year 2009 on Religious Courts, Articles 115, 131, 143, and 144 of Islamic Law Compilation, and 
Article 32 of Government Regulation Number 9 Year 1975 concerning the Implementation of Marriage 
Law. The provisions contained in these articles require judges to try to reconcile the parties before their 
case is decided. Peaceful efforts are not only done by the judge at the beginning of the trial, but also 
at each session. Judges are required to always offer peaceful means in every trial process, because the 
settlement of cases through a peace agreement is much better, when compared with the judge’s verdict. 
The importance of peaceful efforts in resolving family disputes, requires the judge to invite or present 
the nearest party or family for information. The judge may ask for help from the immediate family of the 
parties, so that they can take the path of peace, and if this effort fails then the judge settles the case by a 
decision. 

Implementation of mediation in the courts in Indonesia began since the issuance of PERMA RI 
No. 2 Year 2003. The things behind the release PERMA RI, is not free from the influence of political 
economy globally. The Indonesian nation can not escape the development that occurs in the world as 
an independent and sovereign nation. Disputes in the field of business of the world’s most potential 
economy arise among economic players, the protracted dispute of economic disputes is very detrimental 
to the business that moves so quickly due to the influence of information technology today has no longer 
limits both time and space, because it can be reached all the corners of human life. One attempt to 
resolve the dispute quickly is through mediation, but this is constrained also by mediator skills that have 
not been adequate to date.

The mediator factor here is very important in handling mediation to resolve disputes, mainly 
disputes that have been the case in court. The mediator of the judge does not seriously address the 
mediation process. This happens because the task of the judge handling the case is quite heavy and then 
burdened again with the obligation to carry out the mediator function in solving the case peacefully. 
Judges performing the role of mediators lack skills, because the average judge in the mediator’s role has 
not been trained to perform mediator function in solving the dispute. 

Reach PERMA RI No. 1 of 2008 only disputes have been registered in court as a matter. The mediator 
must basically have a certificate as proof that the person concerned is an expert in the field of mediator. 
Judges who perform very less mediator function who are skilled at performing mediator functions, 
because less are trained. 

Factor support community of justice seekers is lacking, because of lack of understanding of the 
importance of resolving disputes in a peaceful way. Indonesian society has been accustomed to resolve 
the dispute by way of litigation due to the legal system prevailing in Indonesia so far as the legacy of the 
legal system of the Netherlands that has colonized the Indonesian Nation.

C. DISCUSSION 
Before discussing further related problems above, the researcher will convey three theories used in 

writing this paper as a knife of analysis of the substance of the study, namely: 
a) Theory of the Legal System 

This study has to do with the role and actions of judges, mediators, and hakamain in the process of 
applying the rules (the principle of obligation of mediation) to cases in the Court including the Religious 
Courts.

Considering the process of mediation and the role of judges and lawyers to reconcile the parties in 
court, Lawrence M. Friedman’s legal theory is based on at least three main elements of every legal system, 
namely the legal structure, the legal substance, the legal culture.  
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For more details detailed elements. First, the legal structure (Legal Structure), relates to forms or 
formats that include the institutional elements, enforcement, service, legal management in general, such 
as legislatures, judiciary, police, prosecutors, and state administrations that administer the establishment 
or provision of legal services and so forth. The structure in the legal system is relatively fixed, the change is 
not as fast as the other elements. Second, the legal substance (Legal Subtance), covers the various formal 
rules, the rules of life in the society (the living Law) and various products arising from the application 
of law. Three, the legal culture (Legal Cultur), with respect to attitudes toward law, attitudes relate to 
cultural attitudes in general, thereby uniting things like belief, values and ideas and expectations.
b) Theory of Law Enforcement Effectiveness 

Soerjono Soekanto argued that there are 5 (five) factors that are very influential in law enforcement, 
and between the five are closely related to each other, because it is the essence of law enforcement and is a 
benchmark of the effectiveness of law enforcement. The intended factors are expected to be the basis for 
measuring the effectiveness of law enforcement through the role and influence of judges and mediators 
in peace on cases in the Religious Courts.  The five factors are: 

1. The legal factor, referred to is the legislation. A good legislation, at least which can be applied 
juridically, sociologically, and philosophically, (element of legal certainty, expediency, and 
justice). A rule of law is said to be applicable juridically is the rule of law that applies the pyramid. 
The law unfolds a gradual process, from the highest norm, the most abstract and the more down 
the more concrete. A rule of law applies sociologically when the rule of law is recognized by 
the public, to whom the rule of law is addressed or treated. A rule applies philosophically when 
the rule of law conforms to the ideals of the law as the highest positive value. If the rule of law 
does not have the three elements of enforcement, then the rule of law may be a dead law rule, or 
perceived as tyranny for not rooted.

2. Law enforcement factors, namely the parties that make up and apply the law. Law enforcement 
includes all elements that directly or indirectly engage in law enforcement, are those who have 
a decisive role in the success of law enforcement efforts in society, such as police, prosecutors, 
judges, lawyers and others. 

3. Factors of facilities or facilities that support law enforcement. Facilities or facilities are very 
decisive in law enforcement, without adequate facilities or facilities, law enforcement will not 
be smooth, law enforcement will not be good in carrying out its role. The facilities or facilities 
among human resources are educated and professional, good organization, adequate equipment, 
adequate finance and so on. 

4. Community factor, ie the environment in which the law is applicable or applied. One of the 
factors affecting law enforcement process is the legal awareness of the community, the higher the 
legal awareness of the community, the more likely it will be to enforce a good law, the lower the 
level of legal awareness, the more difficult it will be to enforce the law.

5. Cultural factors, namely as a result of work, creations and feelings that are based on initiatives 
within the social life of the community.

c) Theory of Law Change 
Changes in law and social change is a state of mutual influence. Changes in law within a country 

can affect social change in society. Conversely, social change in society can bring about a change of 
law within a country. On that basis, the legal changes to the dispute settlement in the Religious Courts 
by integrating mediation in the religious court proceedings with the aim that the case be resolved in a 
peaceful way is a matter for the justice seeker community. 

In this case the researchers raised the theory of legal change proposed by Ibn Qayyim al-Jauziayyah. 
He is known as one of the great scholars of the Middle Ages and is also an Islamic legal thinker who 
explains the theory of change of Islamic law in his work, I`lam al-Muwaqqi`ien. 
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According to Ibn Qayyin al-Jawziyya, the application of Islamic principles and principles of law in 
society should be coherent with changes in Islamic law in accordance with the situation and conditions 
within the Muslim community itself. This kind of logic is in accordance with the Islamic law that states: 
to change a law should be adapted to its situation, condition, time and place and to refer to the objectives 
of Islamic law which negates kemudharatan and puts kemahlahatan. 

Currently, the availability of certified judicial mediators within the District and Religious Courts 
is not yet comparable with the number of judges available. Based on the data, at least the number of 
judges who have been certified mediators has reached 1697 people.  This amount is derived from the 
following assumptions. First, according to the Supreme Court report of 2013, the number of certified 
judges reached 642 mediators. Secondly, in 2013 and 2014, the Supreme Court in cooperation with 
the Indonesian Institute for Conflict Transformation (IICT) and the National Mediation Center (PMN) 
certifies two candidate armed forces, each numbering 250 people. Thirdly, in the same year the Supreme 
Court still cooperated with IICT and PMN certified the judge mediator as many as 190 people from the 
District Court, Religious Courts, and 20 of them came from the State Administrative Court.

Fourth, for three consecutive years, 2015, 2016 and 2017, the Supreme Court together with the Pojka 
(working group) ADR has certified 325 judges. Fifth, for two consecutive years the Supreme Court in 
cooperation with Impartial Mediator Network (IMN) and IICT and PMN have certified 40 environmental 
judges from the District Court.

One of the factors supporting the success of mediation is the ability of mediator professionalism. 
Mediation handled by an unprofessional mediator can certainly not work well.  The results are not 
maximized, because the mediator has an important role to the success of peace through the mediation 
process.

The benefits to those who litigate if the case is resolved peacefully through mediation process may 
reduce tension among families, can keep the disputed property if the disputed form of property. Successful 
mediation means that the settlement of the case is at peace so clearly its benefits.  This suggests that 
the integration of mediation in the proceedings in the Religious Courts is not contrary to Islamic law. 
Therefore, mediation should be utilized in the Religious Courts to reach the maximum extent possible 
peaceful settlement of the case, since peaceful dispute resolution is the highest resolution of the benefit 
value compared to other cases of dispute resolution in the court (litigation).

Of the two systems of dispute settlement in the Religious Courts is the peaceful settlement of the 
case through the mediation process and the settlement of cases in litigation in the Religious Courts. 
Observing such circumstances is much better and more beneficial if the case is resolved peacefully 
through the mediation process as regulated in PERMA Number 1 Year 2016 amandement to PERMA 
Number 1 Year 2008.

The application of mediation in the proceedings in the courts, opens a very wide opportunity to 
settle disputes peacefully through the mediation process. Successfully resolving the case peacefully 
means hastening the settlement of the case, as there is no longer any remedy such as appeal, cassation or 
reconsideration. The case is done quickly, meaning the court fee does not need to be issued anymore for 
legal appeal, cassation, or reconsideration. Successfully resolved cases through mediation means fast and 
light cost principles can be realized. 

The settlement of property cases, both inheritance and joint property by peaceful means through 
a mediation process can save most of the property, Because the proceedings have been completed and 
carried out voluntarily. Mediation is a process of negotiation, negotiation to find a way to resolve disputes 
peacefully including property disputes. 

Mediation is a method of settling a case in court by utilizing a third party deemed capable of 
providing the best views to the parties and attempting to influence the way of thinking so that the views 
are patterned in the mind of the parties, ie seeing each other negatively transform into understand each 
other and see the best in the dispute resolution of the parties.
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The benefits of peaceful settlement of the case through the mediation process can preserve the 
property of the destruction resulting from the process that must be passed in the litigation.  Thus the 
theory of maqasid al-syar`iyah seen from its nature daruriyah, ajiyah, and tahsiniyah, then this problem 
including daruriyah that is treating the property of destruction due to financing arising from the length 
of litigation process from beginning to finish executed decision. 

Integration of mediation in the proceedings at the Religious Courts in the hope of reaching a peaceful 
settlement of the case as seen in practice, involving a third party as a deterrent or mediator from outside 
the Religious Courts as well as from judges assigned to the Religious Courts in the court of law. Based 
on the theory of equation between the mediation with tahkim contained in the Qur’an and hadith, the 
implementation of mediation in the Religious court can be said not to contradict and even in line with 
Islamic law. These two dispute resolution systems each involve a third party as mediator or mediator with 
the task of helping the two parties find the best solution to achieve a peace agreement.

The issuance of Regulation of the Supreme Court (PERMA) No.1 Year 2016 amendment to PERMA 
Number 1 Year 2008 concerning Mediation Procedure in Court there are some important things that 
become difference between PERMA No.1 Year 2016 with PERMA No.1 Year 2008 about Mediation. 

First, the time limit of the mediation is shorter than 40 days to 30 days from the commencement 
of the order to mediate. Secondly, there is an obligation for the parties (inpersons) to attend directly to 
Mediation meetings with or without a legal representative, unless there are valid reasons such as health 
conditions that are not possible to attend Mediation meetings based on doctor’s certificate under the 
ability to have shelter, residence or position abroad, or perform the duties of the state, the demands of 
the profession or work that can not be abandoned. 

Third, the most recent thing is the existence of rules of good faith in the mediation process and the 
legal consequences of the parties that do not beriktikad well in the mediation process. It is seen that the 
urgency of public awareness in solving the case through mediation is reviewed to the extent of the good 
faith of the parties seeking justice, it is as written in Article 7 PERMA Number 1 Year 2016. 

Plaintiffs declared not in good faith as referred to in paragraph (1) in PERMA Number 1 Year 2016 
are fined to pay mediation fees. The mediator submits the report of the plaintiffs not in good faith to 
the Examining Judge of the Case accompanied by the recommendation of the mediation fee and the 
calculation of the amount in the report of non-performance or non-mediation. 

Based on the report of the mediator as referred to in paragraph (3), the Court Judge Judge issued a 
decision constituting a final decision stating the lawsuit can not be accepted along with the penalty of 
payment of mediation fee and court fee. The mediation fee as a penalty to the plaintiff may be taken from 
the down payment of a court fee or individual payment by the plaintiff and submitted to the defendant 
through the Court’s Court. If the Defendant who is declared not in good faith as referred to in Article 7 
paragraph (2) PERMA Number 1 Year 2016, shall be obligated to pay the Mediation fee. The mediator 
submits the defendant’s unreserved report to the examining judge along with a recommendation of the 
mediation fee and the calculation of the amount in the report of non-performance or non-mediation. 

Based on the report of the mediator as referred to in paragraph (2), before proceeding to the 
examination, the Court Review Judge in subsequent trial shall issue a stipulation stating the defendant 
has no good intent and punishes the defendant to pay the mediation fee.

In practice, the mediation fee as referred to in paragraph (3) is part of the cost of the case which shall 
be mentioned in the final verdict. In the case of the defendant as referred to in paragraph (1) won in the 
decision, the verdict states that the mediation fee shall be charged to the defendant, while the cost of the 
case shall still be laid to the plaintiff as the loser. 

In the case of a divorce in the Religious Courts, the defendant as referred to in paragraph (1) shall 
be paid a mediation fee, while the court fee is charged to the plaintiff. Payment of mediation fees by 
the defendant to be submitted to the plaintiff through the court registry following the execution of a 
permanently enforceable ruling. In the event that the parties are jointly declared unconstitutional by the 
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mediator, the lawsuit is declared unacceptable by the Court Judge without the penalty of mediation fees.
According to the researchers, the provisions of Article 7, Article 22 and Article 23 PERMA Number 

1 Year 2016 is what is markedly different from the provisions of PERMA No. 1 Year 2008 preceding. 
Efficient researchers, this is where the essential spirit and indication of the effectiveness of the mediation 
process in solving the case, namely public awareness in completing the case through the mediation 
process. It is in this good faith that the mediation process will proceed effectively and efficiently.

In the context of legal awareness there is no sanction in it, this is the formulation of the judgmental 
circle of judgment which has been done scientifically, the value of the value contained in man about the 
existing law or the law that is expected to exist.

According to Bryan Clark there are four indicators of legal awareness associated with the 
institutionalization of the success of mediation, namely:

1. Legal knowledge; one knows that certain behaviors are governed by law. The legal regulations 
referred to herein are both written and unwritten laws. Such behavior concerns behaviors that 
are prohibited by law or conduct permitted by law.

2. Legal understanding; a citizen has knowledge and understanding of certain rules, for example 
the existence of correct knowledge and understanding of the society about the nature and 
importance of Law Number 1 Year 1974 about marriage.

3. Legal attitudes; a person has a tendency to make certain judgments against the law.
4. Pattern of legal behavior; where a person or in a community of its citizens comply with applicable 

regulations. 
 In discussing the legal awareness of society, there is a very close relationship between law 

enforcement, community, supporting means, culture and laws. As Soerjono Soekanto opinion about the 
factors that influence law enforcement, namely:

1. The legal factor itself, which is restricted to the law.
2. Law enforcement factors, namely the parties that make up and apply the law.
3. Factors of facilities or facilities, which support law enforcement.
4. Community factor, ie the environment in which the law is applicable or applied.
5. Cultural factors, namely as a result of work, inventiveness, and taste based on human initiative 

in the social life. 
 The importance of peaceful settlement of cases over the settlement of cases through litigation or 

judgment, then litigants need to be well-informed in particular and society in general. Since the peaceful 
settlement of the case does not leave a feeling of hate among the parties. This is a very serious challenge 
and needs to be dealt with seriously, because basically the situation of both parties there has been a very 
big and unhealthy competition before filing a case in court, therefore need to be handled professionally 
or integrated in the mediation process. 

D. CONCLUSION
 In conclusion, the researcher will quote Bryan Clark’s opinion that there are four indicators of 

legal awareness linked to the institutionalization of the success of mediation, namely: (1) Knowledge of 
the law; one knows that certain behaviors are governed by law. The legal regulations referred to herein 
are both written and unwritten laws. Such behavior concerns behaviors that are prohibited by law or 
conduct permitted by law. (2) legal understanding; a citizen has knowledge and understanding of certain 
rules, for example the existence of correct knowledge and understanding of the society about the nature 
and importance of Law Number 1 Year 1974 about marriage. (3) Legal attitudes; a person has a tendency 
to make certain judgments against the law. And (4) Pattern of legal behavior; where a person or in a 
community of its citizens comply with applicable regulations.

 Ultimately, public awareness in the form of good faith solving the case through the mediation 
process is a necessity. In discussing the legal awareness of society, there is a very close relationship 
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between law enforcement, community, supporting means, culture and laws. All of these law enforcement 
factors must be well integrated so that the process of settling the case in Religious Courts in Indonesia is 
in accordance with the principle of simple, fast, and low cost.

REFERENCES
Abdurrahman. Kompilasi Hukum Islam, Jakarta: Akademi Presindo, 1990.
Abbas, Syahrizal. Mediasi dalam Perspektif Hukum Syari`ah, Hukum Adat dan Hukum Nasional, 

Jakarta: Kencana Persada Media Grup, 2009.
Abrahamov, Binyamin (ed). Studies in Arabic and Islamic Culture Jerussalaem: Bar-Ilam Universty 

Press, 2006.

Adolf, Huala. Hukum Penyelesaian Sengketa Internasional, Cet. I, Jakarta: Sinar Grafika, 2004.
Al- Jauziyah, Ibnu Qayyim.  I`Lamu Al- Muwaqqi`in Rabb Al-Alamin, ed. Muhammad Abdus Salam 

Ibrahim, Vol. I-IV, Baerut: Daar al-Kutub al-Ilmiyah, 1417/1996, Terj. Asep Saefullah FM Kamaluddin 
Sa`diyatulharamain, Jakarta: Pustaka Azzam, 2000.

Al-Syatibi, Abu Ishak. Al-Muwafaqat fi Ushul al-Syari`ah, Beirut: Dar al-Ma`rifah, 1973.
Ali, Muhammad Daud.  Hukum Islam: Pengantar Ilmu Hukum dan Tata Hukum Islam di Indonesia, 

Jakarta: Rajawali Press, 1992.
Arifin, Jaenal. Perdilan Agama dalam Bingkai Repormasi. Jakarta: Kencana Predana Media Grup, 

1997.

Al-Syafî`I, Muhammad bin Idris. Al-Um. Jilid II. Beirut: Dar al-Ma`rifah, t.th.

Al-Qutubî, Abû `Abdillah Muhammad bin Ahmad al-Ansâri. Al-Jâmi` li-Ahkâm al-Qur`ân al-
Karîm. Beirut: Dâr al-Kutub al-Ilmiyah, 1993.

Amin Summa, Muhammad. Himpunan Undang-undang Perdata Islam Dan Peraturan 
Pelaksanaannya di Negara Hukum Indonesia, Jakarta: Rajawali Pers, 2008. 

Arifin, Jaenal.  Peradilan Agama Dalam Bingkai Reformasi Hukum di Indonesia,  Jakarta: Kencana 
Prenada Media Grup, 2008. 

 Asyue, Muhammad Tahir Ibn. Maqasid al-Syari`ah al-Islamiyah. Tunis: Al-Syarikah al-Tunisiah li 
al-Tauzi, 1988.

Azzami, Abdul Aziz . Al-Qawâidu al-Fiqhiyyah, Kairo: Darul Hadis, 2005.
Bakry, Muammar. Fiqh Prioritas Kontruksi Metodologi Hukum Islam Dan Kompilasi Kaidah 

Prioritas Hukum Islam, ed. Rukman AR Said. Jakarta: Pustaka Harapan, 2009.
Basiang, Martin. The Contemporary Law Dictionary (Kamus Hukum Kontemporer) Indonesia: 

2009.
Badri Yatim, Sejarah Peradaban Islam: Dirasah Islamiyah, Jakarta: 1996.
Chaiwat Satha Anand “Agama dan Budaya Perdamaian, Yogyakarta: Fk BA. Quaker Internasional 

dan PSKP, 2001.
Clark, Bryan. Lawyers and Mediation, Springer Heidelberg London, 2012.
Departemen Agama RI. Al-Qur’an Dan Terjemahnya, Edisi Baru, Jakarta: CV Pustaka Agung 

Harapan, 2006.  
Departemen Pendidikan dan Kebudayaan RI, Kamus Besar Bahasa Indonesia, (Jakarta:Balai Pustaka, 

1995.
Departemen Pendidikan Nasional RI, Kamus Besar Bahasa Indonesia (Cetakan Kedua Edisi Ke IV, 

Jakarta: PT Gramedia, 2011.  
Dewan Redaksi Ensiklopedia Islam, Ensiklopedia Islam, Vol.Cet. 3,Jakarta: PT Ichtiar Baru Van 



75

Urgency Of Public Awareness In Solving The Case Through Mediation In Religious Courts In Indonesia

Hoeve, 1994.
Emirson, Joni.  Alternatif Penyelesaian Sengketa Diluar Pengadilan: Negosiasi, Meniasi Konsiliasi 

dan Arbitrase, Jakarta: PT Gramedia Pustaka Utama, 2000. 
Friedman,Wolfgang.  Legal Theory: London: Steven & Sons.
Friedman, M. Lawrence.  The Legal System, A Social Science, New York: Russell Sage Foundation, 

1975.
----------------, Law and Society (New Jersey: Printice Kall, 1977.
Goodpaster, Gary. Negosiasi dan Mediasi: Sebuah Pedoman Negosiasi dan Penyelesaian Sengketa 

Melalui Negosiasi, Jakarta: Elips Project, 1993.
Hadikusuma, Hilman. Bahasa Hukum Indonesia, Cet. 2, Bandung: Alumni, 1992.
Hamadi Redissi dan Jon-Erik Lane, “Does Islam Prtovede a Theory of Violence, Laetitia Bucaille Dab 

Luis Martinez, The Enigma of Islamats Vislince, New York: Columbia University Press, 2007. 
Harahap, M. Yahya. Kedudukan Kewenangan dan Acara Peradilan Agama, Pustaka Kartini, Jakarta, 

1993. 
Kamali, Muhammad Hashim. Prinsip dan Teori-Teori Hukum Islam, (Usul Fiqh), alih bahasa, 

Noorhadi, Yogyakarta: Pustaka Pelajar, 1996.
Khallaf, Abdul Wahhab. Ilmu Ushulul Fiqh. Terj. Noer Iskandar Al-Barsany,2000.
Mahkamah Agung RI Direktorat Jenderal Badan Peradilan Agama.  Peradilan Agama Dalam 

Perspektif Ketua Mahkamah Agung, Kumpulan Pidato Prof. Dr. H. Bagir Manan, S.H., M.Cl, (Jakarta: 
MA, 2007).

Majalah Peradilan Agama edisi 12, ISSN : 2355-2476, Agustus 2017.
Mas`ud, Masdar F. Meletakkan Kembali Maslahat Sebagai Acuan Syari`ah, dalam Jurnal Ilmu dan 

Kebudayaan Ulumul Qur`an No. 3, Vol. VI tahun 1995. 
Muhammad Azzami, Al-Aziz .  Al-Qwâidu al-Fiqhiyyah, Al-Qahirah: Dârul  Al-Hadis, t.t.
Muhammad Syah, DKK. Filsafat Hukum Islam, Cet. 2, Jakarta: Bumi Aksara,1992.
Muhammad, Abdulkadir. Hukum dan Penelitian Hukum, Bandung: PT. Citra Aditya Bakri, 2004.
M. Zein, Satria Effendi. Problematika Hukum Keluarga Islam Kontemporer Analisis Yurisprudensi 

dengan Pendekatan Ushuliyah, Jakarta: Fajar Interpratama Dffset, cet. 2, 2005.
Peter Mahmud Marzuki, Penelitian Hukum, Jakarta: Kencana, 2011.
Pustaka Phoenix. Kamus Besar Bahasa Indonesia, Edisi Baru, Jakarta: PT Media Pustaka, Phoenix, 

2009.     
Rahim, Abdul. The Principle Muhammadan Jurisprudence, London: Luzac & Co., 1991.
Rasyid, Chatib. Upaya Perdamaian Dalam Sengketa Perceraian , Dalam Mimbar Hukum Nomor 13 

Tahun V, Jakarta: Al-Hikmah, 1994.
Republik Indonesia. Undang-undang Dasar 1945.
Republik Indonesia . Undang-undang  R.I. Nomor 7 Tahun 1989 tentang Peradilan Agama, Lembaran 

Negara R.I. Tahun 1989 Nomor 49.
Republik Indonesia. Undang-undang R.I. Nomor 3 Tahun 2006 tentang Perubahan Atas Undang-

undang Nomor 7 Tahun 1989 tentang Peradilan Agama, Lembaran Negara Republik Indonesia Tahun 
2006 Nomor 22.

Republik Indonesia. Undang-undang Nomor 50 Tahun 2009 tentang Perubahan kedua Atas Undang-
undang Nomor 7 Tahujn 1989 tentang Peradilan Agama. Lembaran Negara R.I. Tahun 1989

W. Moor, Christopher. Bahan Pelatihan Alternative Dispute Resolution, Colorado: CDR Associates, 
1995.

------------- Mediasi Lingkungan, Jakata: Indonesian Center For EnvironmentalLaw dan CDR 
Associates, 1995.

------------. The Mediation Process: Practical Strategies For Resolving Confliet, San Francisco: Jossey 
Bass Publisher, 1996.



76

Proceeding Seminar “ Trend Of Altenative Dispute Resolutions (ADR) Role In Indonesia and Japan current society”

Siregar, Edy P. Be The Judges Of Building (Menjadi Hakim Perdamaian), Makalah disampaikan pada 
Rapat Kerja Daerah IV Lingkungan Peradilan Manado, 2003.

Soekanto, Soerjono.  et. al., Penelitian Hukum Normatif, Jakarta: Rajawali, 1985.
-------------, Kesadaran Hukum dan Kepatuhan Hukum, Jakarta: Rajawali Pers, tt.
------------, Efektifitas Hukum dan Peranan Sanksi, Remaja Karya, 1985.

------------,  Faktor-faktor yang mempengaruhi Penegakan Hukum. Jakarta: Rajawali Press, 1993.

Laurence Boulle, The Hwee hwee. Medition: Principles, Process, Practice (Singapore Edition), 2000.

Dahlan, Abdul Azis et.al. Ensiklopedi Hukum Islam, Jilid I. Jakarta: Ichtiar Baru Van Hoeven, 1996.

Hisyam, Firdaus. Kamus Lengkap Tiga Bahasa, Indonesia Arab Inggeris. Cet. I; Surabaya: Gita Media 
Press, 2006.

Rahmadi, Takdir, Mediasi: Penyelesaian Sengketa Melalui Pendekatan Mufakat. Jakarta: Rajawali 
Pers, 2010.

RI., Mahkamah Agung, Hukum Keluarga Mesir, Laporan Pelatihan Hakim Indonesia Gelombang II 
di Cairo Mesir. Jakarta: Yayasan al-Hikmah, 2004.

---------, Hukum Keluarga dan Peradilan Keluarga di Indonesia. Jakarta: Kapuslitbang MARI., 2001.

----------, Profil Peradilan Agama. Jakarta: Dirjen Badilag, 2010.

----------, Pedoman Pelaksanaan Tugas dan Administrasi Peradilan Agama. Dirjen Badilag, 2010.

----------, PERMA RI Nomor 2 Tahun 2003 Tentang Prosedur Mediasi di Pengadilan.

----------, PERMA RI Nomor 1 Tahun 2008 Tentang Prosedur Mediasi di Pengadilan.

----------, PERMA RI Nomor 1 Tahun 2016 Tentang Prosedur Mediasi di Pengadilan.



77

THE LAW OF THE DISPUTE OF TAX DISTRIBUTION TAX COUNTS 
IN INDONESIA RULES AND ITS IMPLEMENTATION AS A TAX 

DISPOSAL SOLUTION

Harry Budi Artono
Student of Doctoral Program of Law Borobudur University Jakarta

Abstract

Tax is one of the sources of state cash inflows used for development with the ultimate goal of prosperity and prosperity of the 
people. Therefore, the tax sector plays an important role in the development of the welfare of the nation. However, it can not be 
denied that the difficulty of the state to collect taxes because the number of taxpayers who are not obedient in paying taxes is a 
challenge in itself. The Government has provided leeway by giving advance warning through the Tax Return (SPP). However, 
there are still many taxpayers who neglect to pay taxes not even a few who tend to avoid these obligations.  This has prompted the 
government to create a mechanism that can provide compulsory power for lawless taxpayers. One such mechanism is gijzeling or 
agency force agency. The existence of this institution is still controversial. Some people think that the imposition of agency forced 
body is excessive. On the other hand, there is also the opinion that this institution is needed to provide a potential deterrent effect 
in the face of rogue taxpayers.

Keywords: Taxes and Tax Disputes  

I. INTRODUCTION
Currently, the settlement of disputes issues in the taxation field already has facilities with  the Tax 

Court. Before the Tax Court was established, the media used to resolve the tax    dispute  problem was 
the Tax Assembly Assembly which later developed into the Tax Dispute Settlement Agency (BPSP). The 
presence of the Tax Court caused confusion considering the object of the  tax dispute is a Tax Assessment 
Letter (SKP) which is still the scope of the object of State Administrative Court (PTUN). The birth of 
Law Number 14 Year 2002 regarding Tax Court (Law Number 14 Year 2002) does seem to bring dualism 
that as if Tax Court, which is only domiciled in Jakarta, it is outside the judicial authority regulated in 
Law Number 14 Year 1970 on the Basic Provisions of Judicial Authority (Law Number 14 Year 1970) 
as amended by Law Number 35 Year 1999 and finally amended again with Law Number 4 Year 2004 
regarding Judicial Power (Law Number 4 Year 2004). I.1 Subject matter

The main issues in this paper are as follows. 
 a. What legal instruments govern the taxation issue and the existence of the Tax Court?
 b. How is law enforcement in the field of taxation before and after the Tax Court?
 c. How effective is the implementation of the Tax Court in Indonesia?

I.2 Writing Method 
This paper is prepared by using literature study method, that is by collecting the source of writing 

from reading materials in the form of books, journals,  magazines, newspapers, internet, and other 
library materials.

PURPOSE AND OBJECTIVES OF WRITING
          In general, this paper is expected to broaden the reader’s insight and become a reference for 

interested parties so that it is expected not only to know but also to understand the rules of tax law in 
Indonesia, especially regarding Tax Court  institutions. Specifically, this paper aims as follows.

 First, it explains what legal basis applies as the basis of taxation in Indonesia. Second, describes the 
history of taxation development in Indonesia relating to the problem of tax disputes and the settlement.
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 Third, describe the fact that occurred in connection with the existence of the Tax Court as a solution 
to resolve the problem of tax disputes.

III. TAXATION IN INDONESIA AND THE PROBLEM OF DISPUTE
 III.1 Legal Basis 

          Taxation Tax is a means of state reform in improving the independence of state finances, 
increasing the level of justice, and the progressiveness of the tax levy itself. Tax collection and legal 
instruments to regulate the rules are mandate of the Constitution of the Republic of Indonesia Year 1945 
(UUD 1945). Briefly and explicitly, the statements of taxes are contained in the Third Amendment of the 
1945 Constitution Article 23A which reads, “Other taxes and charges which are of force for the purposes 
of the state shall be governed by law.” In the past, prior to the amendment to the 1945 Constitution, in 
Article 23 paragraph (2) stating, “All taxes for state purposes under the law.”

Thus, compared to the previous 1945 Constitution, the editorial sentence of the constitution after the 
amendment shows its firmness in regulating taxation. The current tax regulation concerning Law No. 
6/1983 on General Provisions and Tax Procedures (Law No. 6 of 1983) has been revised through Law No. 
9 of 1994 on Amendment to Law Number 6 of 1983 on General Provisions and Procedures of Taxation 
(Law Number 9 of 1994) and after being updated with the latest by Law Number 16 Year 2009 regarding 
General Provisions and Tax Procedures (Law No. 16 Year 2009). Because it was the time when a new 
national tax code was formed, then 1983 was called the year of tax reform. Prior to the establishment 
and enactment of Law No. 6 of 1983, the world of taxation in this country recognizes the principles of 
tax collection called “Tri Dharma Taxation”. These three principles are as follows.

a. That tax collection should be fair and equitable covering the subject as well as the object of 
taxation. It is universal or non-discriminatory.

b. There should be legal certainty regarding tax collection. With legal certainty is that before the tax 
collection is done there must be a law first.

c. Timeliness of tax collection. Pay and bills must be on time, aritinya when people have money 
(the principle of conveniency and efficiency). Furthermore, since Law No. 6 of 1983 applies as 
national tax law, the tax principles underlying  The provisions are as below. 
a. Simplicity (simplification of law) 
 That the law on taxation to be compiled as simple as possible so easy to understand the 

contents and the composition of his words.
b. National Cooperation 
 That citizens should play an active role in fulfilling the tax obligations as a citizenship 

obligation. 
c. The overflowing of confidence in tax obligations to the taxpayers themselves, the purpose of 

trust is expected that citizens are aware of state obligations because the state has given trust 
to calculate, calculate, pay its own tax. Trust given to the community is called self assessment.

d.  The existence of equal rights and obligations between taxpayers and tax authorities.
e.  Certainty and legal guarantees 
 That in the execution of tax collection should be respected the existence of principles of truth 

and the principle of presumption of innocence. That is, the taxpayer has not been found 
guilty if there is no real evidence.

 III.2 Tax Dispute and Settlement
          The existence of obligations for the community to pay taxes sometimes not directly proportional 

to the level of awareness of taxpayers in compliance with these provisions. The limitations of the 
government through its tax collection apparatus also resulted in the emergence of problems of disputes 
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in the field of taxation. This issue of tax disputes from time to time is responded by the government in 
power to the road of tax dispute settlement institutions.

At the time of the Dutch East Indies Government, there was a tax dispute settlement body 
established by the 1915 Ordinance (Staatsblad Number 707) under the name Raad van het Beroep voor 
Belastingzaken (Tax Administration Appeals Board), which was later replaced by Ordinance January 
27, 1927, Staatsblad 1927 No. 29 on Tax Regulation of Consideration (Regeling van het Beroep in 
Belastingzaken). Furthermore, the institution by Law Number 5 Year 1959 was changed to Tax Assembly 
Assembly whose duty to give decision on appeal letter about state tax and local taxes. Based on Law 
Number 6 Year 1983, MPP shall be treated as a valid tax court and not contradictory to the judicial 
authority as stated in Law Number 14 Year 1970. Law Number 6 Year 1983 regulates this in Article 27 
paragraph (1) which reads as follows. “The taxpayer may file an appeal only to the tax court of justice 
against the decision on his objection set by the Directorate General of Taxes.” Furthermore, paragraph 
(2) of the same article states as follows. “Before the tax court as referred to in paragraph (1) is established, 
an appeal is filed with the Tax Assembly, whose verdict is not a State Administrative Decision.”

As tax regulations grow and the potential for increased tax disputes, MPP is deemed inadequate in 
resolving tax disputes. Therefore, the government felt the need to establish a judicial institution in the 
field of taxation that is more comprehensive and established by law. The objective is to guarantee the 
rights and obligations of taxpayers in accordance with the laws of taxation and provide a legal decision 
on tax disputes. Decisions of the tax court can be used as a guide in implementing the tax law so that the 
provisions in it can provide legal certainty and justice for all parties. Therefore, based on Law Number 
17 Year 1997, the Tax Dispute Settlement Body (BPSP) was established and the direction and objectives 
of the formation are as follows.
a. BPSP is tasked with examining and discharging tax disputes in the form of:

1. appeal against the execution of the decision of the competent authority;
2. lawsuit against the implementation of taxation legislation in the field of billing.

b.The decision of BPSP is final and has executive authority and the same legal position as a court 
decision which has permanent legal force.

c. Appeals or claims to the BPSP are the final legal remedy for taxpayers and their verdicts can not be 
challenged to the public court or the State Administrative Court (PTUN). 
The law also stipulates that to obtain justice for taxation, the taxpayer may follow the following 

channels. 
a. Tax and appeal objection line to BPSP. 
b. Path through the State Administrative Court (Administrative Court). 
c. The path through the public court. 
Determined also the existence of BPSP as a tax court only to resolve administrative disputes, ie in 

terms of calculation and accounting, not about tax criminal. Although not contradictory to Law Number 
14 Year 1970, BPSP is in fact not yet a judicial body culminating in the Supreme Court. Therefore, it 
takes a tax court in accordance with the system of judicial power applicable in Indonesia as well as able 
to create justice and legal certainty in the settlement of tax disputes. For various considerations, the 
Government of the Republic of Indonesia ratified Law Number 14 Year 2002 regarding Tax Court (Law 
Number 14 Year 2002). The definition of the tax court is described in Article 2, namely “Tax Court is a 
judicial body exercising judicial power for Taxpayers or taxpayers seeking justice for tax disputes.”

IV. CONDITIONS, COMPETENCIES, AND IMPLEMENTATION OF TAX COURTS 
 IV.1 Legal Basis of the Tax Court 

           As outlined in the previous chapter, the Tax Court was established through Law No. 14 of 2002. 
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It has the authority to decide cases concerning tax disputes. Article 1 paragraph 5 of this law mentions 
the definition of tax disputes as below. “A tax dispute is a dispute arising in the field of taxation between 
a Taxpayer or a taxpayer with an Authorized Officer as a result of the issuance of an appealable decision 
or a lawsuit to the Tax Court under the taxation laws, including the claim for billing under the Billing 
Act Tax with Forced Mail. “The tax court is the first and final court in examining and discharging tax 
disputes. The tax court authority is contained in Chapter III on Tax Court Powers. The power of the Tax 
Court in examining and discharging tax disputes covers all types of tax disputes levied by the Central 
Government, including Import Duty and Excise, and taxes levied by the Regional Government, under 
applicable legislation.

IV.2 Implementation of Tax Court in Indonesia
The birth of Law Number 14 Year 2002 gives the impression that there is a dualism that the Tax 

Court is outside the judicial power regulated in Law No. 14 of 1970. However, it can be ignored because 
Law No. 14 of 2002 clearly states that the Tax Court is wrong a judicial authority executive in the field 
of inspection and dismissal of disputes in the field of taxation. The case of tax disputes that reached the 
level of cassation became the competence of the Chairman of the Supreme Administrative Court of Civil 
and State Administration. In accordance with the provisions of Article 3 of Law Number 14 Year 2002 
stating that, “With this law established Tax Court based in the capital of the State,” the Tax Court only 
exists in the capital city of Jakarta. Similarly, the Tax Court in the United States, which is based only in 
Washington D.C. as the capital of the country. This also applies to tax court in other countries. 

Due to its unique characteristics, the nature of the Tax Court is not necessarily in persona (the 
parties must be presented). In the Tax Court examined only documents, namely in the form of financial 
statements, bank accounts, transaction data, about turnover, and so forth. The position of Tax Court 
located only in Jakarta does not become a barrier for taxpayers and taxpayers who are domiciled outside 
Jakarta and outside Java to be able to resolve their respective tax disputes. This is based on the provision 
of Article 4 (1) of Law Number 14 Year 2002 which reads, “Tax Court Tribunal shall be conducted in its 
place of domicile and where applicable can be done elsewhere.” While the place of the hearing referred 
to in the article is stipulated by the Chairman of the Tax Court. Thus, for example, for taxpayers and tax 
authorities in Makassar, the Tax Court Court Assembly may convene in the city. The implementation 
of the Tax Court has not been completely smooth. In September 2004, an entrepreneur submitted a 
judicial review request on Law Number 14 Year 2002 to the Constitutional Court. The Petitioner feels 
disadvantaged by certain provisions contained in the law and some articles he considers contradictory to 
the 1945 Constitution. In addition, according to him, the Tax Court is a form of merging judicial power 
under the legislature. He argues that this law contains material that legitimizes the power of government 
against citizens. Therefore, there needs to be control or oversight of the legislative and judicial against 
the tax court. Judges of the Tax Court he values have not been properly supervised so that citizens as 
taxpayers are often sacrificed. It is advisable that the dependence of the judges to the Minister of Finance 
must be terminated in order to be independent in deciding the tax dispute

V.CLOSING
 V.1 Conclusions 

 From the discussion in the preceding chapters, the things that can be summarized in this paper are 
as follows:

a. The main legal basis of Indonesian taxation is Law No. 6/1983 on General Provisions and Tax 
Procedures (Law Number 6 of 1983) as amended several times, most recently by Law Number 16 Year 
2000. While the legal basis for the establishment and the implementation of the Tax Court is Law Number 
14 Year  2002 regarding Tax Court (Law Number 14 Year 2002).
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b. Since 1959, the government already has a tax court of justice, the Tax Assembly Assembly (MPP), 
which was subsequently replaced by the Tax Dispute Settlement Agency (BPSP) in 1997. However, these 
institutions have not been a legal body

Thus, the discussion of the new tax bill can result in a product of a quality law, have legal certainty, 
and in accordance with the sense of community justice.
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ENVIRONMENTAL DAMAGE RESOURCES DUE TO MINING 
ACTIVITIES BY TIN MINING PEOPLE

ON THE ISLAND BANGKA PROVINSI BANGKA BELITUNG ISLANDS
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Abstract

In this paper, The negative impacts that are clearly seen from the negative impacts of this tin mining are the underside, the 
destruction of terrestrial and marine ecosystems. This collab-kolong formed on land, under this was abandoned by the tin mining 
people because it is considered unproductive. These columns are shaped like a large pond in the rainy season will accommodate 
water or accommodate water from the higher plains, so that when rainfall increases water that can not be accommodated will 
overflow to the local residents and other infrastructure such as the road will be easier broken. In addition, the environmental 
damage caused by tin mining is the destruction of the ecosystem that starts from the coastline to the forest, not even a few 
protected forests and conservation forests become the target of tin mining people, whether it is done legally or illegally.
Based on the above description, then the next can be formulated problems as follows: How to overcome environmental damage 
due to mining activities by tin mining people in the island of Bangka Province of Bangka Belitung islands?
In Article 33 Paragraph 3 of the 1945 Constitution, all the existing wealth in the land and oceans of Indonesia should be utilized 
for the prosperity of the people and not only dredged by foreign parties without providing benefits for the people of Indonesia as the 
owner of this abundant and diverse natural wealth. Environmental management is a systematic and integrated effort undertaken 
to preserve environmental functions and prevent pollution and / or environmental pollution including planning, utilization, 
control, maintenance, supervision and law enforcement (Article 1 paragraph 2 UUPLH No. 32 Year 2009) it illustrates to us 
that environmental management must be done with the right technique and done seriously so that its management can deliver 
good and sustainable results for generations to come, natural wealth not only belongs to the generation that is currently alive but 
belongs to all generations and all generations have the right to enjoy it.

Keywords: Countermeasures, Environment

CHAPTER I INTRODUCTION

A. Background
The province of Bangka Belitung Islands was originally part of South Sumatra Province. The province 

of Bangka Belitung Islands officially established itself as the 31st province in 2000 with the provincial 
capital of Pangkalpinang and established on February 9, 2001. The province of Bangka Belitung Islands 
consists of two islands namely Bangka Island and Belitung Island. When viewed from its location, the 
province of Bangka Belitung Islands has a very strategic location because it is in the region between the 
State of Singapore, Malaysia and Indonesia. Pangkalpinang as the capital of Bangka Belitung Islands 
Province viewed from geographical location is in the middle of the island of Bangka and become a very 
strategic area when viewed from the geographical side. According to data from the Central Bureau of 
Statistics Pangkalpinang (2003) geographically Pangkalpinang city has an area of 89.4 km² consisting of 
5 districts of Tamansari, Pangkalbalam, Rangkui, Bukit Intan and Gerunggang, the total population is 
125,342 people. Pangkalpinang City functioned as a center of development of the province of Bangka 
Belitung Islands as the center of government, the center of political activity, and also became the center 
of trade and industry. In addition Pangkalpinang city as well as a social service center that includes 
education, health, and so forth.

Bangka Belitung Islands Province is rich in aluminum content of tin ore and sand mining materials. 
According Sutedjo (2007) Bangka Island, Singkep, and Belitung is the island with the largest tin producer 
in Indonesia. Statistics from the United States Bureau of Mines (USBM) noted that Malaysia, which has 
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tin ore reserves number 1 (one) and followed by Indonesia which has a tin reserve of about 800,000 
tons, has the potential to increase foreign exchange for national economic development in Indonesia. 
Tin mining in Indonesia itself has a very long management history can be said is still on a small scale, 
starting since the year 1709 which was first discovered on the island of Bangka. Foreigners began to 
invest in the 1970s with the opportunity given by the government to invest and conduct activities in the 
field of foreign mining is Tambang Karya (TK) in addition to the PN. Timah (now PT Timah, Tbk) is a 
state-owned company that manages tin mining. Tambang Karya (TK) is a company owned by Indonesian 
and foreign private parties who cooperate to invest and have entered into a contract agreement with the 
Indonesian government called the Contract of Work by utilizing the people miners as their partners. 
This work mine is conducted in Mining Authority (KP) of PN. Timah (now PT Timah, Tbk) and greatly 
contributes to increasing the capacity and production of PN. Lead. The mining activities of the Works 
Mine were conducted in the former ‘deep mining’ areas that the Dutch had abandoned, and the PN. Tin 
functions as a tin collector produced by Tambang Karya, the type of tin mined is primary tin.

The negative impacts that are clearly seen from the negative impacts of the tin mining of the people are 
the presence of under, the destruction of terrestrial and marine ecosystems. This collab-kolong formed 
on land, under this was abandoned by the tin mining people because it is considered unproductive. These 
columns are shaped like a large pond in the rainy season will accommodate water or accommodate water 
from the higher plains, so that when rainfall increases water that can not be accommodated will overflow 
to the local residents and other infrastructure such as the road will be easier broken. In addition, the 
environmental damage caused by tin mining is the destruction of the ecosystem that starts from the 
coastline to the forest, not even a few protected forests and conservation forests become the target of tin 
mining people, whether it is done legally or illegally.

B. Problem Formulation
Based on the description above, then the next can be formulated problems as follows:
1. How to overcome the environmental damage caused by mining activities by tin mining people in 

the island of Bangka Province of Bangka Belitung islands?

CHAPTER II THEORETICAL FRAMEWORK

In living his life, people always try to find security, tranquility and prosperity so as not to fall into 
misery. For this a variety of ways will be done so that his efforts to achieve prosperous life was achieved 
well. In achieving prosperity, human thoughts will be encouraged to develop appropriate techniques to 
be properly implemented. To survive, humans generally try to reduce the risk of events that will happen 
to him. According to C.A. Kulp, John W Hall, the risks that human beings can experience in every field. 
These risks can basically be grouped into two, the fundamental risk group and the special risk group. 
Once the state reaches the stage of the “Welfare State”, the two risk groups mentioned above should be 
given attention to overcome them, because the fundamental risk is of a collective macro and perceived 
by all or a large part of society as well as economic risk. An example for this is like the inflation caused 
by a monetary policy. While the special risk is the opposite, that is individual macro, and is perceived by 
individuals or business units as in the risk to property that can involve damage or wealth.

In order to overcome both risks, in a country that understands “Welfare State” must provide protection 
to its citizens because it is a right guaranteed by the constitution in its fulfillment. The state has a obligation 
(obligation) in fulfilling, protecting, and respecting the basic rights, economy and culture of its citizens. 
The State of Indonesia is a Welfare State. It is seen that there is a principle of welfare state contained in 
the 1945 Constitution which deals in the field of socioeconomic. The principle of the welfare state is in 
the 1945 Constitution, especially in Articles 33 and 34, in which the contents contain social-economic. 
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“With the inclusion of welfare in the 1945 Constitution, according to Jimly Asshidiqie, the Indonesian 
Constitution can be referred to as an economic constitution and even a social constitution as also seen 
in the Constitution of Russia, Bulgaria, Czechoslovakia, Albania, Italy, Belarus, Iran, Syria and Hungary 
“. Constitutionally, the State Ownership Rights are in Article 33 of the 1945 Constitution, in which “this 
article becomes the basis of the validity of the right to control the state and the right of the state to use 
the earth, water and natural resources contained therein”. Therefore, we must know the meaning of the 
constitution first before further discussing the essence of Article 33.

In essence, the constitution is a basic law which is the basis for other legislation. According to 
Steenbek the material of a constituency generally includes: 

1). A guarantee of human rights and citizenship 
2). The establishment of the constitutional structure of a state fundamentally
3). The division and restriction of constitutional duties. What is desirable in this sense is the continuity 

of the triassolytic system embodied in a constitution and in line with the recognition of human 
rights. Article 33 of the 1945 Constitution is a chapter known as the ideological and political 
article of the Indonesian economy, because it contains provisions on the right of state control 
over: a. Production branches that are important to the state and which affect the livelihood of the 
people; and b. Earth and water and the natural wealth contained therein which must be used for 
the greatest prosperity of the people.

CHAPTER III DISCUSSION

Mining activities carried out by tin mining in Bangka Island Island of Bangka Belitung Island, 
especially in Bangka Island make scarcity of rake wood, seruk, meranti. The river water becomes cloudy 
because it is used for washing the tin ore, this tin mining activity also causes the watershed (DAS) 
to undergo siltation due to the residue of mining excavated mud dumped into the river will further 
be one of the triggers of flooding. Meteorology Climatology and Geophysics Agency (BMKG) stated 
that the problem of major floods in Bangka Island Bangka Belitung Islands Province, especially on the 
island of Bangka which occurred on February 08, 2016 triggered by the occurrence of rain with a mild 
intensity to uneven bushel began on 07 February 2016. Head Regional Disaster Management Agency of 
Bangka Tengah Regency, Bangka Belitung Islands Province (Ahmadi, 18 September 2016) said that tin 
mining activities in the river flow triggered the flood disaster. Tin ore mining activities carried out in the 
upstream and river flow eventually trigger silting so that the river overflows and floods that soak some 
areas during the rainy season with high intensity.

Related also with environmental issues, recently, thousands of Belitung people, together with the 
government issued a petition refuse tin mining using suction ship production (KIP). KIP We are 
disturbing the Belitung people for threatening their sea. Since April 2016, KIP was already entered the 
waters of Belitung. Initially, found the fishermen at sea at night. Only the ship’s lights were seen at that 
time. In the morning, they realized it was a suction boat. This KIP belongs to a tin mining company, PT 
Kampit Prima Utama. Since 2010, the company has licensed environmental impact analysis (EIA), and 
mining business permit 2011. Had a trial in Manggar River. On August 30 to September 5, the ship has 
been tested the machine by pocketing a government license. “But they drill using drill bit,” said Ahan. 
On September 4, the ship docked close to the Kampit Coast and drilling. The impact, began to be felt for 
the fishermen though only the early stages. Normal nylon threads for fishing so much faster expands, 
until the fishermen have to keep changing to catch fish. “Now the fish must go to sea for two miles, 
ordinary 50 meters can be,” complained Doyo, fisherman. The catch decreased. Based on Walhi research, 
pollution of marine waste impact of mining can be 25-30 kilometers. “So the impact, not only in Belitung 
Timur, but to West Belitung,” said Pifin Heriyanto, from Gapabel.
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Given these problems, the processing and utilization of the environment must be done with a good 
system and can provide prosperity for everyone or in other words everyone can feel the enormous wealth 
of nature, as it is embedded in the constitution that Earth and water and wealth the nature contained 
therein is controlled by the state and used for the greatest prosperity of the people. (Article 33 Paragraph 3 
of the 1945 Constitution) All the wealth that is in the land and the oceans of Indonesia should be utilized 
for the prosperity of the people and not only dredged by foreign parties without providing benefits 
for the people of Indonesia as the owner of this abundant and diverse natural wealth. Environmental 
management is a systematic and integrated effort undertaken to preserve environmental functions and 
prevent pollution and / or environmental pollution including planning, utilization, control, maintenance, 
supervision and law enforcement (Article 1 paragraph 2 UUPLH No. 32 Year 2009) it illustrates to us 
that environmental management must be done with the right technique and done seriously so that its 
management can deliver good and sustainable results for generations to come, natural wealth not only 
belongs to the generation that is currently alive but belongs to all generations and all generations have 
the right to enjoy it.

The prevention of environmental damage caused by mining activities by tin mining in Bangka island 
of Bangka Belitung Islands, if associated with environmental law theory becomes the driving force of 
applying the legal principle of conservation of environmental functions as a preventive effort against 
pollution of mining waste. Environmental Protection and Management is implemented based on the 
following principles: 

a. Responsibility of the State
b. Conservation and sustainability
c. Presentation and balance 
d. Keterjuan 
e. Manfaat 
f. Be careful 
g. Fairness 
h. Ekoregion 
i. Life biodiversity 
j. Pencemar pay 
k. Partisipatif 
l. Local wisdom, 
m. environment good governance, and 
n. Regional autonomy.
In view of the impacts arising from mining and industrial activities, every business actor is required 

to make environmental restoration of some of the impacts. This is done for the sake of fulfillment of one 
of the most fundamental rights that people have, namely the right to get a good and healthy environment. 
Efforts to create a good and healthy living environment of everyone’s responsibility, pursuant to Article 
67. 32 of 2009 on Environmental Protection and Management, states “Every person has the obligation to 
preserve the function of the environment and control pollution and / or environmental damage”. Article 
22 point (1) and (2) Act no. 32 of 2009 on Environmental Protection and Management, stating “Every 
effort and / or activity having an important impact on the environment shall have Amdal”

CHAPTER IV CONCLUSIONS

Environmental problems caused by mining activities by tin mining in the island of bangka island 
province of bangka belitung is basically a short-term and long-term problem. Mining activities carried 
out by tin mining in Bangka Island Island of Bangka Belitung Island, especially in Bangka Island make 
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scarcity of rake wood, seruk, meranti. The river water becomes cloudy because it is used for washing the 
tin ore, this tin mining activity also causes the watershed (DAS) to undergo siltation due to the residue 
of mining excavated mud dumped into the river will further be one of the triggers of flooding.
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ALTERNATIVE DISPUTE RESOLUTION (ADR)
IN CONSUMER DISPUTE SETTLEMENT

Suswanti

Abstract

Consumers often consume goods and/or services resulting in damage, pollution and the loss on himself. So that the rights and 
obligations himself always disproportionate (balanced). So that consumer rights are not permanently harmed by businesses or 
otherwise, the Republic country of Indonesia established a law that became the basis forconsumers, businesses, Non-governmental 
organizationand the Government to take the legal actions as a result of violations committed by parties who are not responsible 
responsibility. Through UU number 8 the year 1999 on Consumer Protection became the constitutional basis for businesses and 
consumers, especially in solving problems (disputes) that happened tohimelf. Legal effortin problem solving (dispute)can use the 
lines outside the court (Non-Litigation) and through the courts (Litigation). Thelines outside the courtcarried out by the Consumer 
Dispute Settlement Board (BPSK). BPSK in resolving disputes of consumer through mediation, arbitration orconciliation.

Preliminary

When discussing the laws and state institutions that implement the law, we often associate it with the 
discourse about “formal justice” which is run and produced by law as well as legal process which is also 
formal. Why it is said to be “formal”, since the legal process carried out by the state institution in the field 
of law is based on written and codified law, done by authorized official state apparatus, and requires the 
process of lawyering which is also standard and bears.

However, another facet of legal law and legal process is the fact that formal justice, at least in Indonesia, 
is expensive, prolonged, exhausting, does not solve the problem and, even worse, is full of corruption, 
collusion and nepotism. One of the many problems that make this form of justice seem problematic is, 
given the existence and the same process for all kinds of problems (one for all mechanism). This is what 
resulted in the departure of many parties to find alternative solutions to the problem.

When it is associated with the ideals of establishing the Unitary State of the Republic of Indonesia 
to establish a State of Law (recht staat), and not a State of Power (macht staat), one of its indicators of 
achievement is the formation of citizen who abides the condition and ability of the citizen law), or even 
a law abiding citizen. In such situations, the law enforcement process should not be fully or permanently 
carried out using formal justice methods, one of which is repressive police action and followed by a 
legal enforcement process. As is well known, these litigative formal actions are heavily dependent on the 
force and authority of the law enforcement officers to do so. Furthermore, even if a result arises, it will 
generally end in a “lost-lost” or “win-lose” situation.

The emergence of Law (Law) number 8 of 1999 on Consumer Protection can not be separated from 
the rampant problems that occur in the field. It is also mentioned in Consideration of the Consumer 
Protection Act point b “that development the national economy in the era of globalization must be able 
to support the growth of the business world so as to produce various goods and / services that have 
technological content that can improve the welfare of the community and at the same time get certainty 
of goods and services obtained from the trade without causing the consumers losses.

Entering the ASEAN Economic Community (MEA), the trade of goods and services across countries 
in ASEAN is very open. Open wide business doors for these communities requires a strong effort in 
protecting the consequences of the business. The opening of the business should be able to improve the 
welfare for the community as consumers. Not the opposite, the circulation of good products and / or 
services can cause problems and harm to the community.

 Often the problems that arise are the result of irresponsible behavior by business actors. The 
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Business Protection Act article 1 point 3 states that business actor is any individual or business entity, 
whether in the form of a legal entity or non-legal entity established and domiciled or conducting activities 
within the jurisdiction of the Republic of Indonesia, either alone or jointly through an agreement 
conducting business activities in various economic fields.

This law provides a good description in providing solutions to disputes that occur between business 
actors with consumers. Although sometimes the desire between business actors and consumers in 
the process of dispute resolution has a different way. The way of legal action that can be taken in the 
settlement of the dispute is based on the Law number 8 of 1999 on Consumer Protection can be taken 
through the outer court (Non Litigation) and the court path (Litigation).

Dispute Resolution

Consumer disputes are disputes with regard to violations of consumer rights. Usually the dispute 
arises because of complaints or demands from the consumer.1  Consumer is any person wearing goods 
and / or services available in the community, whether for self-interest, family, other people or other 
living beings and not to be traded. 

The term consumer comes from the word consumer (English-American), or consument / konsument 
(Dutch).2  The notion is literally interpreted as “a person or company that buys certain goods or uses 
certain services” or “something or someone who uses a stock or some goods”. 3

Some restrictions about consumers, namely:
a. The consumer is any person who obtains goods or services used for a particular purpose;
b. An intermediate consumer is anyone who obtains goods and / or services for use in order to make 

other goods and / or services for trading (commercial purposes); for the consumer between, 
goods or services are goods or services of capital in the form of raw materials, auxiliary materials 
or components of other products to be produced (producers). Consumers between this get the 
goods or services in the industrial market or producer’s market.

c. The final consumer is any person who receives and uses goods and / or services for the purpose 
of fulfilling his or her personal, family and / or household needs and is not for trading (non-
commercial).

Understanding the final consumer proposed by Nasution is in accordance with the definition set 
forth in the Consumer Protection Act. Is the end user of a good or service.

The circulation of all kinds of goods and services in this country is very possible for the occurrence of 
incompatibility between the products in circulation with the provisions of legislation. So the end result 
of the use of these products is the consumer. Expired items, dosage items, advertisements that broadcast 
the product as if it were in fact the act of business actors that could be detrimental to the consumer.

As a State of law, the State of the Republic of Indonesia shall ensure the certainty and fair conduct of 
all its citizens. With the enactment of the Consumer Protection Law (UUPK) number 8 of 1999 provides 
the way for the public / consumers to claim rights that have been harmed by business actors.

Article 19 paragraph (1) UUPK stipulates that Business Actor is responsible to provide compensation 
for damage, pollution, and or loss of consumer due to consuming goods and or services produced or 
traded. This as for consumers in demanding compensation for the problems perpetrated by business 
actors. In paragraph (2), the types of indemnification that can be given include refunds or replacement 
of goods and / or services of the same or equivalent value, or health care and / or compensation in 
accordance with the provisions of applicable laws and regulations.

To get the compensation is sometimes not as easy as turning the palm of the hand. The business 

1 Usman Hermanto, Penyelesaian Sengketa Konsumen (Jakarta : Pamator Press ,2010), hal. 53
2 Kristiyanti, Hukum Perlindungan Konsumen (Jakarta: Sinar Grafika,2009), hal. 22
3  Halim Baharuddin, Hukum Perlindungan Konsumen (Kajian Teoretis dan Perkembangan Pemikiran (Bandung : Nusa Media, 2008), hal. 7
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actor does not make it easy to give compensation for granted. Needs verification that convinced that 
the losses suffered by consumers is the act of business actors. It is stated in article 19 paragraph (5) that 
the provision of compensation can be given after validation is valid and convincing, the aforementioned 
arising because the goods / services traded by the business actor.

Article 3 The purpose of consumer protection is :
a. increase awareness, ability and independence of consumers to protect themselves;
b. to raise the consumer’s dignity and prestige by avoiding it from negative excesses of goods and / 

or services;
c. improve consumer empowerment in choosing, determining and demanding their rights as 

consumers;
d. creating a consumer protection system containing elements of legal certainty and information 

disclosure and access to information;
e. fostering awareness of business actors on the importance of consumer protection so as to grow 

an honest attitude and responsible in the effort;
f. improving the quality of goods and / or services that ensure the viability of goods and / or services 

production, health, convenience, security, and consumer safety.
One of the objectives of consumer protection as written in the letter e, If the behavior of business 

actors are left unattended without any definite regulation, business actors are vulnerable to conduct 
dishonest behavior in order to gain the maximum profit at a small cost. As proposed by Happy Susanto 
that the legal certainty to provide protection to consumers in the form of protection of consumer rights, 
which is reinforced through special law, gives hope that business actors do not act arbitrarily that always 
harms consumer rights. 4

Non Litigation Path Efforts
 According to Frans Hendra Winarta, conventional settlement of disputes in the business world, 

such as trade, banking, mining, oil and gas, energy, infrastructure and so on is conducted through a 
litigation process. In the litigation process placing the parties against each other, in addition to the 
litigation dispute settlement is the ultimate means (Ultimum Remidium) after Alternative Dispute 
Resolution does not work. 5 The same thing was also conveyed by Rachmadi Usman   that in addition to 
the courts (litigation), dispute settlement can also be settled outside the court (Non Litigation) commonly 
called the Alternative Dispute Resolution (ADR).6

 Alternative Dispute Resolution (ADR) is the term that first appeared in America Serikat. This 
concept is the answer to the dissatisfaction that has arisen in the United States society for their mailing 
system. Dissatisfaction is sourced on the issue of a very long time and costly, and doubt its ability to 
complete satisfactorily. Alternative Dispute Resolution (ADR) is developed by both legal practitioners 
and academics as a way of resolving disputes that have more access to justice.

According Wicipto Setiadi There are several opinions on Alternative Dispute Resolution (APS) or 
Alternative Dispute Resolution (ADR). First, ADR is the mechanism of dispute resolution outside the 
court. In this context, an out-of-court dispute resolution mechanism can be a dispute resolution through 
arbitration, negotiation, mediation, conciliation, and so on. Secondly, APS is an out-of-court dispute 
resolution and arbitration forum. This is because the dispute resolution through ADR is not done by any 
third party. Whereas in a court or arbitration forum, a third party (judge or arbitrator) has the authority 
to decide upon a dispute. ADRs here are limited to cooperative dispute settlement techniques, such as 
negotiation, mediation, and conciliation, as well as other cooperative dispute settlement techniques. 
Third, ADR is the entire dispute resolution that is not through the courts but also not limited to 

4 Happy Susanto, Hak-Hak Konsumen Jika Dirugikan (Jakarta: Visimedia, 2008), hal. 4
5  Frans Hendra Winarta, Hukum Penyelesaian Sengketa (Jakarta: Sinar Grafika, 2012), hal. 1-2
6  Rachamadi Usman, Mediasi di Pengadilan (Jakarta: Sinar Grafika, 2012), hal. 8
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arbitration, negotiation, and so forth. In this context, ADR includes the settlement of disputes regulated 
by legislation, but is outside the court, such as the Tax Dispute Settlement Agency (BPSP), the Business 
Competition Supervisory Commission (KPPU), and so on.

 The settlement of disputes outside the judiciary (ADR) is more favorable than the dispute 
resolution through the judicial system. Benefits referred to, can be described as follows:

a. Confidentiality is guaranteed, meaning that the material discussed is only known by the limited 
circles, so that secrecy can be guaranteed and not widespread or publicized;

b. The existence of freedom to choose a third party, meaning that parties can choose a neutral third 
party whom they respect and trust and have expertise in their field;

c. It can maintain good relations of friendship, because in an informal process the parties strive and 
struggle to reach cooperative dispute resolution so they can maintain good relations;

d. It is easier to make improvements, meaning that when using the ADR path it is easier to make 
improvements to agreements already achieved such as renegotiating a contract on both the 
substance and the considerations on which it is based, including non-legal considerations;

e. Final, meaning the decision taken by the parties is final according to the agreement which has 
been poured in the contract;

f. Face-to-face implementation, meaning it is the parties that determine exactly about the time, 
place and agenda to discuss and look for solutions to the dispute encountered;

g. The dispute settlement procedures are arranged by the parties themselves, because they are not 
bound by the applicable laws and regulations.

The prosecution or lawsuit filed by the consumer is a part of the rights that has been governed by the 
Consumer Protection Act in article 4.

Consumer rights are as follows:
a. the right to comfort, safety and safety in consuming goods and / or services;
b. the right to choose goods and / or services and obtain the goods and / or services in accordance 

with the exchange rate and the conditions and promised warranties;
c. right to right, clear and honest information about the condition and guarantee of goods and / or 

services;
d. the right to be heard of his opinions and complaints on the goods and / or services used;
e. the right to appropriate advocacy, protection and dispute resolution efforts;
f. the right to counseling and education of consumers;
g. the right to be treated or served properly and honestly and not discriminatively;
h. the right to compensation, indemnification and / or reimbursement, if the goods and / or services 

received are not in accordance with the agreement or not as is;
i. rights set forth in the provisions of other laws and regulations.
Article 4 letter d the right to be heard of his opinions and complaints and article 4 letter e on the right 

to obtain advocacy, protection and settlement efforts of consumer protection disputes should constitute 
a constitutional right that must be guaranteed and upheld in obtaining justice in consumer disputes.

Dispute resolution efforts between the outer court and court are an option for parties between business 
actors and consumers. In determining the dispute settlement path, an agreement between business and 
consumer is required. So the decision / determination of the path that has been chosen both Litigation 
and Non litigation (ADR) can be accepted by each party. Because the purpose of a dispute resolution 
process is to obtain justice.

Fundamentally, the agency authorized to resolve the dispute is the Court, but the Consumer Protection 
Act provides an opportunity for each party to take the path outside the court. This is affirmed in Article 
45 paragraph (1) and paragraph (2). Article 45 paragraph (4) provides the formula, if a consumer dispute 
resolution effort has been chosen out of court, a court action can only be taken if the attempt is declared 
unsuccessful by either party or by the parties to the dispute.
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Article 46 paragraph (1) states the suit for violation of business actor can be done by:
a. a disadvantaged consumer or heirs concerned;
b. consumer groups having the same interests;
c. a qualified non-governmental consumer protection agency, in the form of a legal entity 

or foundation, which in its articles of association expressly stipulates that the purpose of 
establishment of the organization is for the benefit of consumer protection and has carried out 
its activities in accordance with its articles of association;

d. government and / or related institutions if the goods and / or services consumed or utilized result 
in substantial material loss and / or casualties.

 The objective of the non-court consumer disputes settlement pathway is conducted to reach 
agreement on the form and size of the compensation and / or on certain actions to ensure that there will 
be no return or will not recur losses suffered by the consumer (Article 47).

 An out-of-court dispute resolution is submitted to the Consumer Dispute Settlement Agency 
(BPSK). BPSK is established by the Minister of Trade in each District / City as well as the appointment 
and dismissal of members by the Minister. Members of BPSK consist of Consumer elements, elements 
of business actors and government elements. The number of BPSK members is at least 3 people and 
maximum 5 people. The composition regulation is clearly stated in Article 49 of UUPK.

Article 52 UUPK clearly describes the Duties and authorities of Consumer Dispute Settlement 
Agency (BPSK) including:

a. carry out the handling and settlement of consumer disputes, by means of mediation or arbitration 
or conciliation;

b. providing consumer protection consultations;
c. supervise the inclusion of the standard clause;
d. report to the public prosecutor in case of violation of the provisions of this Act;
e. receive written or unwritten complaints from consumers of the occurrence of violations of 

consumer protection;
f. conduct research and inspection of consumer protection disputes;
g. summoning a business actor alleged to have committed a violation of consumer protection;
h. summon and present witnesses, expert witnesses and / or any person deemed aware of a violation 

of this Law;
i. seek the assistance of the investigator to present the business actor, witness, expert witness or 

any person referred to in letter g and letter h, who is unwilling to fulfill the call of the consumer 
dispute resolution body;

j. obtaining, researching and / or assessing letters, documents or other evidence for investigation 
and / or examination;

k. decide and determine whether or not there is a loss on the part of the consumer;
l. notify the verdict to business actors who violate consumer protection;
m. impose administrative sanctions to business actors in violation of the provisions of this Law.
Settlement of disputes through BPSK begins with a written or unwritten request or complaint of 

the victim to the customer. Who can file a lawsuit or solicitation application through BPSK is merely a 
consumer or his heir. While other parties may sue as intended in Article 46 UUPK, such as consumer 
groups, non-governmental organizations, and government, can only file their lawsuit to the court 
(general) not to BPSK. Upon the request, BPSK formed an assembly of at least three people, one of whom 
became chairman of the assembly. In the hearing, the Assembly was assisted by a clerk.

The authority relating to the settlement of disputes between the business actor and the consumer is 
the first part of all authority possessed. Whereas BPSK is authorized to resolve consumer dispute issues 
through mediation, conciliation and arbitration
a.  Mediation
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Mediation is a dispute resolution effort involving a neutral third party, which has no decision-making 
authority, which helps the parties to the settlement (solution) received by both parties.
b.  Arbitration

Arbitration is a means of settling disputes outside the court, based on arbitration agreements made 
by the parties, and exercised by the arbitrator selected and authorized to make decisions.
c.  Conciliation

Conciliation is the process of resolving consumer disputes outside the court with BPSK intermediaries 
to bring the parties to dispute, and the settlement is left to the parties. The settlement in this way is 
done solely by the disputing parties, ie consumers and business actors, accompanied by the Assembly 
in its resolution. The Assembly seeks to reconcile the parties to the dispute and explain the laws and 
regulations in the field of consumer protection. To disputing consumers and business actors are given 
equal opportunity to explain disputed matters. In this conciliation the Assembly acts only as a conciliator 
in the dispute resolution process while dispute resolution or settlement is submitted to the disputing 
parties, the decision depends on the voluntary nature of the parties.  

Paths taken by either parties through Mediation, Arbitration or Conciliation shall be rendered by 
BPSK for execution. Based on Article 54 paragraph (3) that the decision of the BPS-Statistics Board is 
final and binding. After the decision is issued by BPSK, each party (Business and Consumer) must follow 
the verdict.

The Consumer Protection Act accommodates opportunities for parties who objected or did not 
accept the BSPK decision by continuing legal proceedings through litigation channels. Article 45 of 
paragraph (4) stipulates that “if a consumer dispute settlement has been chosen out of court, a lawsuit 
can only be pursued if it is declared unsuccessful by either party or by the parties to the dispute”.

The dispute settlement efforts through the courts are affirmed in Article 48 of Law number 8 of 
1999 on Consumer Protection that the settlement of consumer disputes through the courts refers to the 
provisions of the prevailing general courts with due regard to the provisions of article 45. BPSK is given 
time by the Act to hold the hearing no later than within 21 (twenty-one) working days after the lawsuit 
is accepted (Article 55).

Objection is an attempt for business actors and consumers who do not accept the decision of BPSK.  
The term objection is actually in the field of civil law law is not known, the term of this objection makes 
the judges of the district court, the place where there is an objection against the decision of BPSK find 
it difficult to interpret whether the appeal is a kind of appeal, lawsuit or request, because in this case 
there is no provision further stipulates on what and how it refers to the appeal of the decision of BPSK 
in the district court.  While all this time the process of examination of cases in the district court only 
in the form of lawsuits and petition. However, if we see the provisions of Perma No.1 Year 2006 Article 
6 Paragraph (2) regarding the procedures for appealing the objection, it is stated that the inspection of 
objection is only based on the decision of BPSK and the case file, this is similar to the legal effort.

The following is the scheme of consumer dispute resolution process in BPSK:

Sanctions
Sanctions are defined as punishment to compel a person to keep the agreement. In the Law on 

Consumer Protection number 8 of 1999 also regulates the application of sanctions for business actors 
who are proven to have committed violations.

Civil
The consumer lawsuit against BPSK is called Civil Lawsuit. If proven legally and convincingly that the 

perpetrator has committed an offense causing damage, contamination, and / or theft due to consuming 
goods and / or services produced or traded by a business actor, the BPSK Assembly shall establish a civil 
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penalty. Types of rugipun arranged in the UUPK listed in Article 19 paragraph (2) in the form:
1. Refunds;
2. Replacement of goods and / or services of a similar or equivalent value; or
3. Health care and / or providing compensation in accordance with the provisions of applicable 

legislation.
b.  Administration

 Administrative sanctions are regulated in article 60 UUPK. In paragraph (1) of Article 60 stipulates 
that BPSK has the authority to impose administrative sanctions on business actor in violation of Article 
19 paragraph (2) and paragraph (3), Article 20, Article 25 and Article 26. The following paragraphs are:

Article 19 paragraph (2):
Indemnification as referred to in paragraph (1) may be a refund or replacement of goods and / or 

services of a similar or equivalent value, or health care and / or compensation in accordance with the 
provisions of applicable legislation.

Article 19 paragraph (3):
The grant of loss is exercised within a period of 7 (seven) days after the transaction date
Article 20:
The advertising business actor is responsible for the advertising produced and all the consequences 

of the advertisement
Article 25 paragraph (1) and paragraph (2):
(1)  Business actors who produce goods whose utilization is sustainable within a period of at least 1 

(one) year shall provide spare parts and / or after-sales facilities and shall fulfill warranty or guarantee in 
accordance with the contract.

(2)  The business actor as referred to in paragraph (1) shall be responsible for claims for consumer 
compensation and / or claim if the business actor:

a.  not providing or failing to provide spare parts and / or repair facilities;
b.  does not fulfill or fail to meet the warranty or guarantee that is promised.
Article 26:
Business actors who trade services are required to meet the agreed and / or agreed upon guarantee 

and / or guarantee.
Business actors who violate the aforementioned article shall be liable to administrative sanctions 

in the form of the determination of indemnity of a maximum of Rp 200,000,000 (two hundred million 
Rupiah). Enforced in article 60 paragraph (2) UUPK.

c.  Criminal
As we know that the criminal act is not a person-person matter, but its authority is specifically 

regulated in our State given to the Indonesian National Police. Violations perpetrated by business actors 
do not cover the possibility of any element of crime. In addition to obtaining sanctions keperdataan 
and administrative, business actor tetaapakan get penal sanctions if in his actions meet the element of 
criminal.

Article 19 Paragraph (4) of the UUPK stipulates that the concessionaire shall not abolish the possibility 
of criminal prosecution on the basis of further proof of the existence of an element of error. Article 61 
UUPK of criminal prosecution can be made against the business actors and / or administrators.

In addition to the State Police Officer of the Republic of Indonesia, Civil Servants who are in the 
environment of government agencies in the field of consumer protection are also authorized to conduct 
investigations. This is regulated in article 59 UUPK.

As regulated in article 63 UUPK, that criminal sanction that can be imposed on business actor there 
are 3 types. First is a maximum imprisonment of 5 years or a maximum fine of       Rp. 2.000.000.0000, - (two 
billion rupiah). Secondly, a maximum imprisonment of 2 years or a maximum fine of Rp. 500.000.000, 
- (five hundred million rupiah). Third, against the offense that resulted in serious injury, serious illness, 
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permanent disability or death enacted applicable criminal provisions (KUHP).
In addition to the criminal sanctions imposed against the business actor, there are still additional 

criminal charges that may be imposed (Article 63), including:
a)  Gifts of certain goods;
b)  Announcement of a judge’s decision;
c)  Payment of indemnity;
d)  The order of discontinuance of certain activities which causes the loss of the consumer;
e)  Obligation of withdrawal from circulation; or
f)  License revocation.

Conclusion

 Settlement of disputes that occur between business actors and consumers can not only be done 
through the Litigation (court) but can also be done outside the court (Non Litigation). The process of 
settling disputes outside the court is conducted by the Consumer Settlement Settlement Body established 
by the Minister of Trade in each Regency / City. The establishment of BPSK in order to solve the dispute 
between business actors and consumers easily, sparingly and by consensus. Efforts that can be taken 
through BPSK may use Mediation, Arbitration or Conciliation methods depending on the voluntary 
nature of the parties.
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ADR DAN APS
 ALTERNATIVE  DESPUTE  RESOLUTIONS  

DAN ALTERNATIF PENYELESAIAN SENGKETA 

Makmur Ansor

A. LATAR BELAKANG.

   Di depan hukum, semua orang sama derajatnya, semua orang sama mendapatkan perlindungan di 
bawah hukum, semua orang sama mendapatkan keadilan oleh hukum, hukum dibuat untuk memberikan 
perlindungan kepada masyarakat, agar kepentingan masyarakat terlindungi, hukum harus ditegakkan 
secara normal, damai akan tetapi dapat juga terjadi pelanggaran hukum, akan tetapi hukum yang telah 
dilanggar tersebut harus tetap ditegakkan.

 Hukum harus ditegakkan walaupun langit runtuh ( fiat justicia ruat caelum ), seringkali penegakan 
hukum di Indonesia menghadapi kendala yang berkaitan langsung dengan perkembangan masyarakat, 
begitu pesatnya arus globalisasi yang menyebabkan tingginya potensi sengketa dan diperlukan 
penyelesaian secara hukum dengan tidak mencerminkan norma-norma dan asas yang hidup dan tumbuh 
dalam tatanan kehidupan masyarakat, beberapa kasus yang telah terjadi sangatlah menggambarkan 
sulitnya menegakkan hukum,  sehingga aparat penegak hukum mencari cara agar hukum dapat berjalan 
dengan norma-norma yang berkembang di masyarakat yang ada. 

Perkembangan pertaturan perundang-undangan lebih lambat dibandingkan dengan tumbuh dan 
berkembangnya masyarakat yang tiada lagi batas, hal ini menyebabkan timbulnya titik tolak dari 
keberadaan suatu peraturan, hukum tidak selamanya dapat berfungsi dengan semestinya seperti yang 
diharapkan, masyarakat bersifat sangat dinamis, sedangkan hukum statis atau jalan ditempat, dan salah 
satu masalah penyebab ketidakmampuan hukum adalah mengenai penyelesaian persoalan hukum dan 
sengketa yang timbul sekarang ini, persoaalan tersebut memerlukan beberapa reposisi berbagai ilmu 
hukum untuk dapat menjawab penyelesaian yang dapat diterima oleh semua pihak.

 Secara umum penyelesaian sengketa dapat dilakukan secara ligitasi yaitu Pengadilan dan non ligitasi 
yaitu arbitrase, Ligitasi ( pengadilan ) yaitu suatu pola penyelesaian sengketa yang terjadi antara pihak 
yang bersengketa, dalam penyelesaian sengketa itu diselesaikan oleh pengadilan dan putusannya bersifat 
mengikat, sedangkan Non ligitasi ( Alternative Despute Resolutions/Alternatif Penyelesaian sengketa 
yaitu suatu cara penyelesaian sengketa melalui APS/Arbitrase agar mendapatkan putusan akhir dan 
mengikat para pihak.

 Perkembangan masyarakat yang lebih mengutamakan materi daripada pertimbangan-pertimbangan 
etika, moral, agama, dan kesusilaan, dalam terjadinya suatau perkara tidaklah lagi didasarkan atas 
musyawarah mufakat dalam rangka mencapai suatu kerukunan hidup, akan tetapi suda didasarkan pada 
kalah atau menang, pola pikir yang terjadi inilah yang menjadikan lembaga pengadilan sebagai ajang 
untuk menyelesaikan sengketa dengan tujuan untuk memperoleh kemenangan dan bukan mencari 
keadilan.

Istilah penyelesaian sengketa di luar Pengadilan/APS disini hanya menggambarkan cara-cara 
penyelesaian seperti di Amerika Serikat, Eropa, Australia, Kanada,Inggris, Jepang dan Hongkong Arab 
Saudi, sedangkan di Cina, Korea Selatan, singapura adalah hal yang tabu untuk menyelesaikan sengketa 
langsung ke pengadilan, mereka lebih mengusahakan penyelesaian sengketa secara musyawarah atau 
damai.

Secara resmi APS di Indonesia di atur dalam Undang-undang No.30 Tahun 1999 tentang arbitrase 
dan Alternatif penyelesaian sengketa, serta Undang-undang No.2 Tahun 2004 tentang Penyelesaian 
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Perselisihan Hubungan Industrial yang secara tegas menyebutkan mediasi sebagai cara penyelesaian 
perselisihan yang terjadi dalam hubungan industrial, Surat Edaran Mahkamah agung No.1 Tahun 2002 
tentang Pemberdayaan Pengadilan Tingkat Pertama Menerapkan Lembaga Damai, Peraturan Mahakamah 
agung RI Nomor 2 Tahun 2003 tentang Prosedur Mediasi di Pengadilan dan telah disempurnakan lagi 
dengan Peraturan Mahkamah agung Nomor 1 Tahun 2008 tentang Prosedur Mediasi di Pengadilan.

Pasal 1 angka 10 Undang-undang arbitrase dan APS adalah Alternatif Penyelesaian Sengketa adalah 
lembaga penyelesaian sengketa atau beda pendapat melalui prosedur yang disepakati para pihak, yakni 
penyelesaian di luar Pengadilan dengan konsultasi, negosiasi, mediasi, konsiliasi, mediasi bukan hanya 
mempercepat proses penyelesaian sengketa, akan tetapi juga menghilangkan dendam dan memulihkan 
hubungan social di masyarakat yang semula sempat terganggu.   

B.  PERMASALAHAN.

    1. Tinjauan Umum Tentang Sengketa.
Perkembangan hukum tidak dapat dipisahkan dari perkembangan masyarakat itu sendiri, Indonesia 

yang begitu komplek dari ribuan suku bangsa, timbul beberapa sengketa, sengketa terjadi karena adanya 
perselisihan dan atau pertentangan, sengketa biasanya bermula dari suatu situasi dimana ada pihak yang 
merasa dirugikan oleh pihak yang lain, pihak yang dirugikan akan menyampaikan ketidakpuasannya 
pada pihak kedua, apabila pihak kedua dapat menanggapi dan memuaskan pihak pertama, selesailah 
masalah, akan tetapi bila pihak kedua menunjukan perbedaan pendapat atau memiliki nilai-nilai yang 
berbeda, maka terjadilah apa yang disebut dengan sengketa.

Beberapa elemen dalam sengketa dapat diuraikan sebagai berikut :
- Adanya dua atau lebih para pihak.
- Adanya hubungan atau kepentingan yang sama terhadap tujuan tertentu.
- Adanya pertentangan dan perbedaan persepsi.
- Adanya akibat hukum.

Sengketa bermula dari adanya perasaan yang tidak puas dari salah satu pihak karena ada pihak lain 
yang tidak memenuhi prestasinya sesuai yang telah dijanjikan, itu terjadi karena kelalaian baik yang di 
sengaja maupun adanya keadaan yang memaksa, perbuatan melawan hukum juga dapat menyebabkan 
sengketa, setiap perbuatan yang melawan hukum yang membawa kerugian kepada pihak lain sehingga 
mewajibkan orang yang karena salahnya menimbulkan kerugian, mengganti kerugian itu ada 4 hal yang 
harus dibuktikan :

- Adanya perbuatan melanggar hukum.
-  Unsur kesalahan.
- Unsur menimbulkan kerugian.
- Unsur yang menunjukkan hubungan antara perbuatan melanggar hukum dengan kerugian yang 

ditimbulkan.
Unsur-unsur tersebutlah biasanya yang menjadi awal dari suatu sengketa.

1. Bentuk-bentuk penyelesaian sengketa.
Penyelesaian sengketa di Indonesia umumnya menggunakan dua system penyelesaian sengketa yang 

ada, yaitu dengan menggunakan system adjudikasi yaitu pengadilan dan arbitrase, atau dikenal dengan 
ligitasi dan dengan menggunakan system di luar pengadilan atau non ligitasi.

Penyelesaian sengketa secara adjudikatif dibedakan menjadi dua yaitu adjudikatif  publik  yang 
dilakukan melalui pengadilan (ligitasi) dan adjudikatif privat yang dilakukan melalui arbitrase, lembaga 



99

Adr Dan Aps Alternative  Despute  Resolutions  
Dan Alternatif Penyelesaian Sengketa 

arbitrase dapat dikatakan sebagai prosedur penyelesaian tertinggi dari berbagai mekanisme penyelesaian 
sengketa di luar pengadilan, sebaliknya mekanisme penyelesaian sengketa secara consensus ditandai 
dengan cara penyelesaian sengketa secara kooperatif/kompromi untuk mencapai solusi yang bersifat 
win-win solution.

Jalur ligitasi sebagai upaya terakhir jika penyelesaian sengketa secara kekeluargaan atau perdamaian 
di luar pengadilan ternyata tidak menemukan titik temu, sebaliknya penyelesaian sengketa  melalui jalur 
non ligitasi adalah mekanisme penyelesaian sengketa di luar pengadilan yang menggunakan mekanisme 
yang hidup di dalam musyawarah, perdamaian, kekeluargaan, penyelesaian adat, sebagai salah satu cara 
yang sekarang sedang berkembang dan diminati melalui lembaga APS ( Alternatif Penyelesaian sengketa.   

                     
1.  Asas peradilan cepat, sederhana, dan biaya ringan.
- Peradilan cepat adalah masalah jalannya peradilan dengan ukuran atau masa acara persidangan 

berlangsung.
- Yang dimaksud dengan sederhana adalah pemeriksaan dan penyelesaian perkara dilakukan 

dengan cara efisien dan efektif dengan cara dan prosedur yang jelas, mudah dimengerti, dipahami dan 
tidak rumit dan berbelit-belit.

- Yang dimaksud dengan biaya ringan adalah biaya perkara yang serendah mungkin dan terjangkau 
oleh masyarakat, namun dalam pemeriksaan dan penyelesaian perkara tidak mengorbankan  ketelitian 
dalam mencari kebenaran dan keadilan.

             
C.  PEMBAHASAN.

A. ADR  ( Alternative Despute Resolutions ) dan APS ( Alternatif Penyelesaian Sengketa )
Pengadilan bukanlah satu-satunya cara yang bisa ditempuh untuk menyelesaikan sengketa, karena 

selain pengadilan ada jalan lain yang bias ditempuh untuk menyelesaikan sengketa yaitu APS ( Alternatif 
Penyelesaian Sengketa )/ADR ( Alternative Despute Resolutions ), dalam pasal 1 ayat 10 Undang-undang 
arbitrase dan APS menyatakan : APS ( Alternatif Penyelesaian Sengketa ) adalah lembaga penyelesaian 
sengketa atau beda pendapat melalui prosedur yang disepakati para pihak, yakni penyelesaian sengketa 
di luar pengadilan dengan cara konsultasi, negosiasi, mediasi, konsiliasi, penilaian ahli.

Undang-undang Arbitrase dan APS merupakan produk hukum yang dihasilkan oleh pemerintah 
Indonesia, ada beberapa yang menjadi daya tarik APS ( Alternatif Penyelesaian sengketa ) :

1. Dipercaya dapat menghasilkan win-win solution bagi para pihak yang bersengketa.
2. Apa yang diharapkan oleh para pihak yang bersengketa, cepat memberikan keputusan dan tidak 

berlarut-larut.
3. Memperoleh keadilan untuk kedua pihak yang bersengketa dan bukan keadilan menurut hukum 

atau undang-undang semata.   
               

B. Perkembangan ADR dan APS.
1. Masa Kolonial Belanda.
Tokoh masyarakat atau tokoh agama yang disebut tetua oleh pemerintah colonial Belanda fungsi dan 

wewenangnya tetap dipertahankan dalam proses penyelesaian sengketa, kedudukan mereka kemudian 
disebut Hakim perdamaian desa, hakim perdamaian desa berfungsi hanya sebagai pendamai dan 
penengah agar tercapai persetujuan secara musyawarah mufakat, dan tidak berwenang menjatuhkan 
hukuman.

2. Masa Tahun 1945.
 Falsafah bangsa Indonesia yang tercermin dari asas musyawarah untuk mufakat, mediasi merupakan 

kultur bangsa Indoesia, baik bagi masyarakat tradisional maupun sebagai dasar Negara Pancasila.
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3. Masa Tahun 1996.
ADR ( Alternative Despute Resolutions ) dikenal di Indonesia, salah satu upaya yang dilakukan yaitu 

ketika Bappenas dengan bantuan Bank Dunia menyelenggarakan proyek “ Diagnostic Assesment Of 
Legal Development In Indoesia “ yang mencakup bidang-bidang kajian : sumber daya manusia hukum 
dan sitem peradilan.

4.  Masa Tahun 2012.
Diversi pada perkara anak yang berhadapan dengan hukum,  telah diundangkan sesuai dengan 

Undang-undang No.11 Tahun 2012 tentang Peradilan anak, dimana Penyidik harus melakukan diversi 
terhadap anak dan bila Penyidik tidak melakukan diversi, justru penyidik mendapatkan sanksi pidana, 
artinya bahwa pada perkara anak, penyidik wajib melakukan diversi.

C. Bentuk-bentuk APS ( Alternatif Penyelesaian Sengketa.
1. Arbitrase.
Menurut pasal 1 angka 1 Undang-undang No.30 Tahun 1999 tentang Arbitrase dan Alternatif 

Penyelesaian sengketa, Arbitrase adalah cara penyelesaian suatu sengketa perdata di luar peradilan umum 
yang didasarkan pada perjanjian arbitrase yang dibuat secara tertulis oleh para pihak yang bersengketa.  

Perjanjian Arbitrase ada 2 (dua) jenis yaitu :
a. Pactum de Compromittendo
Artinya para pihak mengikatkan dirinya untuk menyelesaikan sengketa yang mungkin timbul 

memalui forum arbitrase, saat mereka mengikatkan diri, belum terjadi perselisihan klausula arbitrase 
dipersiapkan untuk mengantisipasi perselisihan yang mungkin timbul dimasa datang., dalam pasal 
7 Undang-undang No.30 Tahun 1999 tentang Arbitrase dan APS ( Alternatif Penyelesaian Sengketa 
) berbunyi : “ Para pihak dapat menyetujui suatu sengketa yang terjadi atau yang akan terjadi antara 
mereka untuk diselesaikan melalui arbitrase”, dalam pembuatan Pactum de Compromettendo ada 2 
(dua) cara yaitu : 1. Mencantumkan klausula Pactum de Compromisindo dalam perjanjian pokok dan 
cara ini merupakan cara yang paling  lazim digunakan, 2. Klausula Pactum de Comprisindo dibuat 
terpisah dalam akta tersendiri.

b.   Akta Kompromis
Merupakan  suatu akta yang dibuat para pihak untuk menyelesaikan suatu sengketa yang timbul 

melalui lembaga arbitrase, ini diatur dalam pasal 9 Undang-undang No. 30 Tahun 1999 tentang Arbitrase 
dan APS ( Alternatif Penyelesaian sengketa, yang berbunyi : “ Dalam hal para pihak memilih untuk 
menyelesaikan sengketa melalui arbitrase setelah sengketa terjadi, persetujuan mengenai hal tersebut 
harus dibuat dalam suatu perjanjian tertulis yang ditandatangani oleh para pihak”.

 Perbedaan antara Pactum de Compromisindo dengan Akta Compromis terletak pada saat pembuatan 
perjanjian, Pactum de Compromisindo dibuat sebelum sengketa terjadi sedangkan Akta Compromis 
dibuat setelah sengketa terjadi.    

2. Negosiasi
 Negosiasi merupakan cara penyelesaian sengketa yang paling dasar dan paling tua yang digunakan 

oleh umat manusia. Negosiasi adalah hubungan tawar menawar antara para pihak yang memiliki pendirian  
sendiri atau konflik pribadi yang nyata, Para pihak secara sukarela bergabung dalam hubungan  sementara 
yang didesain untuk mengajarkan satu sama lain mengenai kebutuhan mereka, untuk menyelesaikan 
sengketa, proses negosiasi tidak melibatkan pihak ketiga karena para pihak atau wakilnya berinisiatif 
untuk menyelesaikan sengketa sendiri, negosiasi dapat digunakan untuk menyelesaikan setiap bentuk 
sengketa, ekonomi, politik, hokum, wilayah, keluarga, suku dll, dalam pasal 6 ayat 2 Undang-undang 
No.30 Tahun 1999 tentang Arbitrase dan APS ( Alternatif Penyelesaian sengketa ) menyebutkan : “ 
Penyelesaian sengketa atau beda pendapat melalui alternatif penyelesaian sengketa diselesaikan dalam 
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pertemuan langsung ( negosiasi ) oleh para pihak dalam waktu paling lama 14 ( empat belas ) hari dan 
hasilnya dituangkan dalam suatu kesepakatan tertulis”.

3. Mediasi
Mediasi merupakan suatu proses damai bahwa para pihak yang bersengketa menyerahkan 

penyelesaiannya kepada seorang mediator untuk mencapai hasil akhir yang adil, tanpa membuang biaya 
yang besar, tetapi tetap efektif dan diterima sepenuhnya oleh kedua belah pihak yang bersengketa secara 
sukarela.

 Ada 2 (dua) asas penting dalam mediasi :
 - Menghindari menang kalah ( win lose ) melainkan sama-sama menang ( win win solution ).
- Putusan tidak mengutamakan pertimbangan dan alas an hukum, selainkan atas dasar kesejajaran, 

kepatutan dan rasa keadilan.        

4. Konsiliasi.
Konsiliasi adalah suatu cara penyelesaian sengketa oleh pihak ketiga atau oleh suatu komisi konsoliasi 

yang dibentuk oleh para pihak, dan konsoliasi merupakan kelanjutan dari mediasi, dalam sidang komisi 
konsiliasi ada 2 ( dua )  tahap yaitu :

- Sengketa ( yang diuraikan secara tertulis ) diserahkan kepada komisi konsiliasi.
- Komisi konsiliasi akan mendengarkan keterangan lisan dari para pihak, kemudian komisi konsiliasi 

berdasarkan fakta-fakta, menyerahkan laporannya kepada para pihak disertai kesimpulan dan usulan 
penyelesaiannya.  

D. KESIMPULAN DAN SARAN.      
A. KESIMPULAN

1. Perkembangan mediasi sebagai salah satu menyelesaikan sengketa-sengketa di Indonesia, 
semakin hari semakin diperlukan oleh masyarakat, walaupun sekarang ini hanya dapat 
mendamaikan sengketa-sengketa yang obyeknya tidak terlau rumit, tidak banyak pihak yang 
terlibat dan kepentingannya tidak luas, semakin sederhana sebuah sengketa, akan semakin besar 
peluang untuk dilakukan mediasinya, tidak berbelit-belit, tidak membutuhkan biaya dan waktu 
yang lama, dan dapat diterima oleh para pihak yang tidak mencari kalah dan menang, akan 
tetapi menang untuk semua dan merupakan win-win solution. 

2. Kendala-kendala mediasi pengadilan yang mempengaruhi pelaksanaa mediasi yang didasarkan 
asas peradilan yang cepat, sederhana, dan biaya mura h adalah keharusan bermediasi untuk 
semua perkara perdata, belum pada perkara pidana, dan sementara hanya terbatas pada perkara 
pidana anak yang harus diversi sesuai dengan Undang-undang No.11 Tahun 2012 tentang 
peradilan anak dan juga independennya hakim dalam menentukan apakah perkara yang akan 
diperiksa layak diupayakan untuk di mediasi atau tidak, dan tidak adanya upaya dari para pihak 
untuk menyelesaikan sengketa melalui mediasi pengadilan.

3. Dari kendala-kendala di atas, dasar yang sebaiknya digunakan untuk mediasi di pengadilan di 
Indonesia adalah dengan menjadikan mediasi pengadilan sebagai aturan yang bersifat sukarela 
dan tidak bersifat memaksa menjadi aturan yang wajib, hakim sebaiknya dapat menetapkan 
apakah perkara harus menempuh dulu upaya penyelesaian memalui mediasi pengadilan atau 
langsung diperiksa perkaranya.     

               
B. SARAN

Dari kesimpulan di atas, penulis menyerankan sebagai berikut ini :  
1. Mediasi pengadilan merupakan upaya penyelesaian sengketa yang banyak dicari oleh masyrakat, 
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semua pihak diharapkan bersinergi untuk mengedepankan perdamaian berdasarkan win-win 
solution dan bukan mencari kalah menang.

2. Mengharapkan supaya mediasi pengadilan bukan hanya  terbatas pada perkara-perkara perdata, 
akan tetapi dapat menyelesaikan perkara-perkara pidana di kemudian hari, walaupun sekarang 
ini sudah ada arah kesana seperti pada keharusan melakukan diversi pada anak sesuai Undang-
undang No.11 Tahun 2012 tentang Peradilan Anak.  

3. Asas peradilan yang cepat, sederhana dan dengan biaya murah dapat segera diwujudkan, bukan 
hanya sebagai cita-cita, akan tetapi dapat diwujudkan di tengah-tengah masyarakar yang mencari 
keadilan bagi para pihak.
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Introduction

Medical negligence occurs when a health care professional neglects to provide appropriate treatment, 
omits to take an appropriate action, or gives substandard treatment that causes harm, injury, or death 
to a patient. The negligence normally involves a medical error. This could be in diagnosis, treatment, 
medication dosage and health management.

Medical law makes it possible for patients to recover compensation from any harms that result from 
sub-standard treatment. In this term, we prefer use medical negligence than medical malpractice because 
physician seldom or never have intention to make patient injury, damage or loss. A person who alleges 
negligent medical malpractice must prove four elements: (1) a duty of care was owed by the physician; 
(2) the physician violated the applicable standard of care; (3) the person suffered a compensable injury; 
and (4) the injury was caused in fact and proximately caused by the substandard conduct. The burden of 
proving these elements is on the plaintiff in a malpractice lawsuit.

According to the Medical Malpractice Center, in the United States, there are between 15,000 and 
19,000 medical malpractice suits against doctors every year. Medical malpractice litigation began 
to increase in the 1960s. Tort lawyers were able to break the traditional “conspiracy of silence” that 
discouraged physicians from testifying about the negligence of colleagues or serving as expert witnesses. 
By the 1970s physicians alleged that malpractice claims were interfering with their medical practices, 
with insurance companies either refusing to write malpractice policies for them or charging inflated 
premiums. So the healthcare system needs reform to reduce malpractice suits. The current tort system 
is extremely expensive. It is also lengthy and inefficient. Over 60% of lawsuits are summarily dismissed 
as having no merit. When cases do go to trial, they are lengthy with average trial lengths of 5 years and 
have less than 10% success rates for the plaintiff. Even when successful, the majority of the awards go to 
the attorneys, not the plaintiffs.

Alternative dispute resolution (ADR) avoid the litigation arena as a form of tort reform. ADR has 
an excellent track record of avoiding litigation, decreasing overall cost, and increasing satisfaction 
among both plaintiffs and defendants. ADR methods mitigate these problems to some extent by being 
more private and less lengthy, allowing both parties to go on with their lives earlier and often with less 
publicity. Now a days, trend has been to use mediation and arbitration more commonly in virtually every 
type of civil case. Frequently in medical negligence cases. In fact, some hospital organizations such as the 
University of Pittsburgh Medical Center and Drexel University College of Medicine have incorporated 
mediation into their risk management and patient safety programs.

Abstract

Medical treatment does not always running well as physician plan. The result treatment can make patient unhappy because 
physician make negligence. Negligance can cause patients to suffer an injury, damage and loss. Medical negligence or malpractice 
is a failure to exercise an accepted standard of care in medical professional skills or knowledge. If a conflicts happen, some patients 
will simply want an explanation or an apology. Some will ask compensation the damages for the mistakes made. The fact remains 
that if disputes can be satisfactorily resolved without litigation, this is desirable for all the parties involved — the public, doctors 
and claimants. For claimants and doctors, litigation is often an unsatisfactory way of dealing with what, in most cases, involves 
a perceived breach of trust between the medical practitioner and the injured patient. For medical practitioners, the costs of 
litigation are very high and often include substantial financial costs, stress, reduced career satisfaction and diminished professional 
reputation. Alternative dispute resolution (ADR) by mediation used to resolve conflicts without going to the courtroom. As 
healthcare there is growing interest in tactics such as early apology, mediation in the medical arena.



104

Proceeding Seminar “ Trend Of Altenative Dispute Resolutions (ADR) Role In Indonesia and Japan current society”

We address the following in this article : 
What is medical malpractice?, What does a malpractice case involve? What kind of damage can 

the plaintiff get? Why is ADR needed? Is ADR useful in health care? (3) What are the current legal and 
political developments favoring ADR? (4) What obstacles remain?

What is medical malpractice?
A hospital, doctor, or other health care professional is expected to provide a certain standard of 

care. The professional is not liable for all the harms a patient experiences. Doctors and medical staff 
can get something wrong without being negligent. Dissatisfaction with the outcome of treatment does 
not imply malpractice. It is only malpractice when there is negligence and injury and negligence causes 
the harm or injury. This really is a question for medical experts. However, they are legally responsible 
if the patient experiences harm or injury because the health provider deviated from the quality of care 
that is normally expected in similar situations. The standard of medical treatment has to be judged in 
the context of the area of medicine involved, and the time when you had treatment. The clinician must 
have done something, or failed to do something, that his or her colleagues would say showed that your 
treatment wasn’t up to a proper standard. So the term Medical negligence or malpractice is a failure to 
exercise an accepted standard of care in medical professional skills or knowledge, resulting in injury, 
damage or loss. According to malpractice lawyers in the U.S., for medical malpractice to be considered, 
a number of factors must be involved.

These are:
1. Failure to provide a proper standard of care: The law requires that health care professionals adhere 

to certain standards, or potentially face an accusation of negligence.
2. An injury results from negligence: If a patient feels the provider was negligent, but no harm or 

injury occurs, there can be no claim. The patient must prove that negligence caused injury or 
harm, and that, without the negligence, it would not have happened.

3. The injury must have damaging consequences: The patient must show that the injury or harm 
caused by the medical negligence resulted in considerable damage.

Considerable damage could be:
• suffering
• enduring hardship
• constant pain
• considerable loss of income
• disability

What does a malpractice case involve?
A malpractice case can be stressful for all parties. The plaintiff is the person who complains. This 

can be the patient, a legally designated person who acts on the patient’s behalf, or if the patient died, the 
executor or administrator of the patient’s estate. In legal terms, the plaintiff is the person who brings a 
case against another in a court of law, the person who initiates the suit, the one who is suing.

The defendant is the party who is being sued. In a medical malpractice suit it is the health care 
provider. This could be a doctor, a nurse, a therapist, or any medical provider. Even those who were 
“following orders” may be liable for negligent acts.

The prevailing party is the party who wins the case, whether the plaintiff or the defendant. If the 
defendant wins the case, the plaintiff has lost and will receive no compensation. The losing party is the 
party who loses the case. The fact-finder is the judge or the jury.

Essential elements for a case
The plaintiff has to prove that four elements existed in order to succeed in a medical malpractice 

claim:
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• A duty was owed by the health care provider or hospital
• A duty was breached, because the health care provider or hospital did not conform to the expected 

standard of care
• The breach resulted in an injury, and it was closely linked to the injury
• Considerable damage resulted for the patient, whether physical, emotional, or financial

Why is ADR needed?
The healthcare system is in need of tort reform. Litigation as a primary means of dispute resolution 

is costly and irrational. The cost of litigation is enormous both in terms of direct costs and indirect costs. 
The tort system is also irrational. More than 60% of all medical malpractice lawsuits are summarily 
dismissed by courts as being meritless nuisance suits. Closed claim studies show that only 15% of all 
lawsuits filed actually contain negligence. On the other hand, only 3% of those truly injured by medical 
negligence actually sue. In other words, the uninjured sue and the injured do not. 

ADR initiatives are already under way, with courts in some jurisdictions pursuing ADR options 
vigorously . However, current progress seems too slow, certainly for many doctors and patients, if not 
the public generally. It also ignores a fundamental problem in medical negligence litigation, namely that 
most medical professionals are understandably reluctant to express sympathy for or make an apology to 
a patient where there is a risk of liability, for fear that such communications may be treated as admissions 
of liability and/or prejudice their insurance cover

Is ADR useful in health care?
The forms of ADR can be thought of as a spectrum from informal to formal. The most informal form 

of ADR is negotiation. This is simply a meeting between the two parties to discuss the conflict and seek 
to achieve some type of resolution. These exchanges may be facilitated by programs designed to facilitate 
apologies or even legislation attempting to mitigate emotion and anger by providing a safe haven for 
parties to disclose matters fully without fear that such could be misused later as proof of negligence at 
trial .

Mediation
Numerous medical centers have used mediation effectively to divert potential claims from litigation. 

Mediation boasts extremely high satisfaction rates among both plaintiffs and defendants, approximately 
90%. Generally, however, mediation processes are particularly well suited to medical malpractice 
claims — being informal, confidential, speedy, enforceable, cost effective and consensual as opposed to 
determinative.

In mediation, parties will ideally voluntarily elect to engage in negotiations facilitated by an 
independent third party to reach a satisfactory agreement for all parties. The aim is for the parties 
themselves to participate towards reaching a mutually acceptable arrangement,

with the neutral third party merely conducting the procedural aspects of the deliberations through 
the use of constructive negotiation and problem solving techniques. The power to agree on a solution lies 
with the parties rather than with the mediator, who cannot impose a decision upon them.

Mediation is a negotiation that is facilitated by a neutral third-party mediator. This mediator can be 
an attorney or retired judge, but trained mediators usually have higher success rates. The most important 
characteristic of mediation is that it is nonbinding. When parties choose to attempt mediation, it is 
not binding and parties can break off the negotiations at any time. This is of particular benefit to the 
physician defendant.

Mediation is also relatively informal. The parties are typically not accompanied by attorneys and so 
the process is short and relatively inexpensive. The informal atmosphere leads to the ability to be creative 
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in remedies. In one survey of plaintiffs in medical malpractice trials, for example, money was only the 
third most important reason for suing after an apology and information about why the adverse event 
occurred

Mediated cases are also extremely time-efficient. According to one survey of 13 ADR organizations, 
the average length of mediation is only 1 to 3 days with cases closing from start to finish between 85 and 
165 days. By comparison, it is not unusual for a litigated case to take 5 years or more to resolve. Attorney 
fees are also sharply decreased. Attorneys surveyed noted that their average preparation time for trials 
was 36 hours compared with only 2.5 hours for mediation.

Mediation, however, may be less effective when ordered by the court. The State of North Carolina 
has a widespread practice of court-ordered mediation, and an empiric study performed by the Duke 
and Wake Forest law schools found the rates of success in such courts were much lower than expected 
at only 23.7%. By comparison, noncourt-ordered mediation typically has between 75% and 90% success 
in avoiding litigation 

What are the benefits mediator?
Mediators can help restore or encourage dialogue between the parties. They identify the issues that 

really matter to each side. After making a complaint, a patient may want an explanation or apology, and 
the mediator can facilitate communications between the parties to encourage this “all round” approach.

Each party has confidential discussions with the mediator and can choose to disclose certain 
documents through the mediation process. The mediator will help the parties reach an agreement, which 
will remain confidential. Any such agreement must be signed by both parties if it is to be legally binding. 
Medical negligence claims are well suited to mediation for the following reasons;

1. Mediation is a confidential process and therefore avoids unwanted and unnecessary adverse 
publicity for the medical professional or institution involved. In many Australian jurisdictions, 
legislation requires that any admission made or anything said in a mediation conference will not 
be admitted as evidence in court.

2. Mediation is quicker and more cost efficient than the usual forms of litigation. It is also much 
more informal and therefore patient (if not party) friendly. 

3. The parties to mediation retain a greater degree of control over the process and outcome than in 
litigation or arbitration. 

4. The process of mediation is much more likely than litigation to leave the doctor/patient 
relationship intact. Failing that, the process is generally less acrimonious than litigation.

5. If a negotiated solution is not sufficient, mediation can be supplemented by other forms of ADR, 
such as early neutral evaluation, a minitrial or expert advice.

6. Mediation can take into account remedies not capable of being granted by the courts, not least 
of which can be an apology, explanation or exploration of the best treatment and remedy for the 
patient going forward. 

7. Mediation process tends to be far less damaging to relationships than litigation. Patients often 
find that when they commence litigation, all useful dialogue with, if not treatment from, the 
medical practitioners involved ceases. This is often because the practitioners fear that any show 
of compassion or acknowledgment of wrongdoing on their part will weaken their legal 

8. Reduction in litigation costs. The cost to take a medical negligence case to trial is often significantly 
higher than to take other civil cases to the same conclusion.

9. Reducing the trauma of malpractice litigation. Traditional malpractice litigation often takes an 
emotional toll on the parties. Plaintiffs may suffer social stigma if they sue their doctors or a 
local hospital, especially in smaller communities. Physicians often perceive the lawsuit as an 
allegation of almost criminal conduct and often speak in terms of innocence or guilt rather than 
civil liability.
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Some Dos and Don’ts 
Some Considerations at the Mediation: 
1. Leave any attitude/posturing outside the mediation room. The key to mediation is a sense of 

compromise and working together. There is time enough for fighting if the case needs to go 
to trial. However, counsel should firmly (but respectfully) outline the areas of factual or legal 
disagreement between the parties. Remind everyone that these disagreements will not be decided 
at the mediation but at trial if the case does not settle. 

2. Consider allowing the clients to vent (at least in the caucus with the mediator). The catharsis of 
allowing clients to express themselves to a third-party impartial mediator often does wonders for 
the mediation process. Especially in death cases, relatives often feel badly about decisions they 
made in referring the patient/relative to a particular health care facility or provider. It is often 
helpful, to clients as well as to the mediation process, to allow them to express all the emotions 
that they have about the situation, including any guilt they may harbor. 

Conclusion 
ADR especially mediation processes may not prove suitable for all medical negligence claims. 

Certainly, they are not the solution to all the current problems surrounding the provision of medical 
malpractice insurance. However, ADR processes, and specifically early intervention and mediation, can 
potentially encourage more appropriate, effective and cost efficient dispute resolution. Given the current 
community and political climate, a trial of ADR processes in the context of medical negligence should 
receive serious consideration from, and hopefully the support of, government, industry players, the legal 
profession and the wider community. 

ADR has the potential to help reform the current tort system, reducing cost and increasing both 
parties’ satisfaction. Easing the reporting requirements for the NPDB would lead to more widespread 
acceptance of ADR among physicians.
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KARAKTERISTIK SISTEM WAKAI (PERDAMAIAN DALAM 
LITIGASI) DAN CHOTEI (MEDIASI)  DI JEPANG

Prof. Yoshiro Kusano
Chairman Of Japan Indonesia

Lawyers Association
I  Pendahuluan

II  Poin-poin dasar mengenai Wakai dan Chotei di Jepang
1. Wakai adalah kesepakatan di antara para pihak yang bersengketa dalam perkara gugatan tertentu, 

yang berisi penyelesaian sengketa di muka hakim yang menangani kasus litigasi tersebut. Sementara, 
Chotei adalah kesepakatan di antara para pihak yang bersengketa dalam perkara Chotei tertentu, yang 
berisi penyelesaian sengketa di muka Komisi Chotei. Chotei dapat digolongkan ke dalam Chotei Perdata 
dan Chotei Urusan Keluarga.

Berita acara yang memuat isi kesepakatan yang telah dibuat (Akta Wakai • Akta Chotei), berbeda 
dengan Indonesia, tanpa melalui putusan hakim telah mempunyai kekuatan yang sama dengan putusan 
hakim berkekuatan hukum tetap. Akta disusun oleh panitera dan dibubuhkan stempel oleh hakim. Para 
pihak tidak melakukan penyusunan akta maupun pembubuhan tandatangan dan stempel pada akta.

2. Di Jepang, kini, Wakai maupun Chotei sangat banyak digunakan. Keduanya disadari mempunyai 
kesamaan dalam hal mencari penyelesaian sengketa yang layak melalui kesepakatan di antara para pihak, 
maka meskipun ada perbedaan subyek penyelenggara maupun tata caranya, saya menganggap kedua ini 
sebagai sesuatu yang pada dasarnya sama.

3.      Baik Wakai/perdamaian dalam gugatan maupun Chotei adalah ADR dalam pengadilan. Wakai 
dan Chotei inilah yang sangat dihandal dan dimanfaatkan di Jepang, sedangkan ADR di luar pengadilan, 
seperti Pusat Perlidnungan Konsumen, tidak begitu aktif kecuali beberapa yang tertentu.

III  Mengenai Wakai
1. Sejarah Wakai
Modernisasi Jepang (Restorasi Meiji)   Tahun 1868
Dibentuknya badan peradilan    Tahun 1875    
Diperkenalkannya conciliation (sistem Hukum Prancis)
Conciliation yang dimohonkan secara lisan pun dapat diterima 
dan memungkinkan penyelesaian yang tidak menurut hukum.
Diundangkannya Hukum Acara Perdata Meiji Tahun 1891
Ditetapkan asas penyelesaian sengketa menurut hukum 
(bertujuan untuk dihapusnya ketidakseimbangan dalam perjanjian internasional)
Dibuatnya sistem Wakai dan dihapusnya conciliation (sistem Hukum Jerman)
Bersamaan dengan itu, dibuat sistem Chusai, Shiharai-meirei, dan Sokketsu-wakai
Diundangkannya Hukum Acara Perdata Heisei Tahun 1998
Dibuatnya ketentuan-ketentuan baru yang memudahkan akses pada Wakai
Kesepakatan Wakai yang dicapai secara tertulis maupun kesepakatan Wakai yang diputus hakim menjadi 
sistem yang mendapat pengakuan.

2. Ciri-ciri Wakai
I. Pasal yang sederhana (pasal dasar hanya 2 pasal saja)

(1) Kapan pun dapat dilakukan/diupayakan
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Sejak gugatan diajukan hingga sebelum putusan hakim mempunyai kekuatan hukum tetap, kapan pun 
dan berapa kali pun dapat diupayakan Tidak ada tenggang waktu.
Dapat dilakukan di tengah pemeriksaan di persidangan maupun pembuktian, dapat juga dilakukan di 
luar pengadilan. Dapat pula dilakukan secara tertulis (Shomen Wakai) maupun dengan cara kesepakatan 
dibuat oleh hakim (Saitei Wakai)
Tidak hanya pada peradilan tingkat pertama, tetapi juga dapat dilakukan pada peradilan tingkat banding 
maupun kasasi.
Pihak ketiga dapat dilibatkan sebagai pihak yang berkepentingan, dan sengketa yang tidak diperkarakan 
pun dapat diselesaikan secara sekaligus.

(2) Akta yang memuat kesepakatan yang berhasil dicapai mempunyai kekuatan yang sama dengan 
putusan hakim yang berkekuatan hukum tetap sehingga mempunyai kekuatan eksekutorial.

II. Sikap hakim

Hingga sekitar tahun 1980, hakim diajarkan agar “tidak menjadi hakim Wakai”, sehingga hakim pada 
umumnya selalu berusaha menyelesaikan perkara dengan penjatuhan putusan dengan sikap yang poker 
face. 
Setelah sekitar 1980, mulai bertambah hakim yang antusias mengupayakan Wakai, dan kini 
mengupayakan Wakai secara aktif menjadi suatu sikap hakim yang wajar dan pembukaan keyakinan 
pun secara luas dilakukan.
Pada tahun 2013, perkara peradilan tingkat pertama (Pengadilan Negeri) yang diselesaikan dengan 
Wakai adalah 34,1%, dengan penjatuhan putusan 43,2% (putusan contradictoir 28,5%, putusan di luar 
hadir 14,6%), dengan pencabutan 20,1%.

III. Pada Pengadilan di Jepang, hakim yang mengupayakan Wakai pada prinsipnya sama dengan hakim 
yang memutus, dan metode yang paling utama digunakan dalam Wakai adalah metode caucus. 

IV Mengenai Chotei

1. Sejarah CHotei
Setelah berlakunya Kitab Undang-undang Hukum Acara Perdata Meiji, sengketa di bidang sewa rumah/
tanah, sewa tanah pertanian, perniagaan serta pinjaman uang mengalami pertambahan. Sehingga 
dengan tujuan menghapus keresahan social akibat bertambahnya sengketa-sengketa  tersebut dan 
mempertimbangkan karakteristik masyarakat Jepang yang tidak menyukai litigasi, dilahirkanlah Chotei. 
Tidak dibuat UU tentang Choteii yang bersifat terpadu, melainkan dilegislasi secara spesifik menurut 
bidang persengketaan. UU tentang Chotei yang pertama di Jepang adalah UU tentang Chotei Bidang 
Sewa Tanah dan Bangunan yang berlaku sejak tahun 1922.
 
Pada awalnya tidak dimanfaatkan sebagaimana diharapkan, namun setelah terjadinya gempa besar 
pada tanggal 1 September 1923 di daerah Kanto yang mencakup kota Tokyo dan sekitarnya, keadaan 
berubah total. Pada tanggal 25 September, Kantor Perwakilan Komisi Chotei dibentuk di 13 tempat 
di dalam wilayah kota Tokyo, dan 20-an orang Hakim serta Komissioner Chotei sejumlah sekitar 
100 yang ditempatkan di kantor Perwakilan tersebut menangani perkara. Pengguna layanan tersebut 
berbondong-bondong berdatangan hingga dalam 4 bulan kurang lebih 6400 permohonan perkara 
diterima, dan diantaranya kurang lebih 4200 kasus berhasil dicapai kesepakatannya. Sejak itu apresiasi 
terhadap Chotei meningkat sehingga Chotei menjadi sesuatu yang mengakar dalam masyarakat Jepang
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UU Chotei Perdata yang bersifat terpadu diundangkan dan diberlakukan sejak tahun 1951. Hanya sampai 
sekarang Chotei urusan keluarga tidak diintegrasikan ke dalamnya sehingga diatur secara terpisah (UU 
tentang Acara Perkara Urusan Keluarga) sebagai sistem yang berbeda.

Diciptakannya sistem Hakim Chotei non-karir (Chotei-kan) (berlaku sejak 2004)    
Dibentuk sistem baru dimana advokat diberi kewenangan yang setara dengan hakim dalam memimpin 
acara Chotei dalam perkara Chotei Perdata dan perkara Chotei Urusan keluarga (pasal 23 -2 UU Chotei 
Perdata, pasal 26-2 UU Acara Peradilan Keluarga). Diberi status sebagai pejabat tidak tetap dengan masa 
tugas selama 2 tahun.

2. Hubungan antara Chotei Perdata dan gugatan perdata
Chotei Perdata di Jepang yang bertujuan untuk menghindarkan litigasi dan menyelesaikan sengketa 
melalui pembicaraan pada prinsipnya ditangani Pengadilan Sumir. Perkara yang dimasukan sebagai 
gugatan dapat dilimpahkan ke Chotei oleh Pengadilan yang menerima permohonan gugatan 
bersangkutan. Namun kasus serupa tergolong sedikit jumlahnya. Pengadilan negeri yang mempunyai 
bagian khusus Chotei adalah hanyalah PN Tokyo dan PN Osaka. Pelaksanaan Chotei oleh pengadilan 
tinggi adalah hal yang sah menurut hukum, akan tetapi sangat jarang dilakukan.

3. Garis besar UU Chotei Perdata
1. Merupakan prosedur tersendiri yang berbeda dengan acara perdata, dimulai dengan diajukannya 

permohonan oleh pihak (pasal 2 UU Chotei Perdata). Pelimpahan gugatan ke Chotei oleh pengadilan 
penerima gugatan pun dimungkinkan, namun jarang sekali dilakukan. Di Jepang, Chotei Perdata 
dirancang khusus sehingga digunakan oleh orang yang tidak menginginkan penyelesaian sengketa 
lewat penjatuhan putusan melainkan menginginkan penyelesaian lewat pembicaraan.

 
2. Acara Chotei pada prinsipnya diselenggarakan oleh Komisi Chotei (hakim ＋ komissioner Chotei 

Perdata yang berjumlah lebih dari satu), akan tetapi Chotei tunggal oleh hakim pun dapat dilakukan  
sebagai pengecualiannya (pasal 5 UU Chotei Perdata).

3. Pengadilan yang menangani litigasi perdata berwenang melimpahkan gugatan kepada proses Chotei. 
Dapat melimpahkan kepada pengadilan yang berkompetensi (Chotei di instansi lain) dan dapat juga 
melakukan dengan sendiri (Chotei di instansi sendiri) (pasal 20 ayat 1 UU Chotei Perdata)

 Keuntungan bagi pengadilan gugatan perdata yang melimpahkan perkaranya ke proses Chotei 
ada beberapa, salah satu diantaranya adalah dapat dimanfaatkannya anggota Komisi Chotei yang 
mempunyai keahlian. Dalam kasus seperti ini, memang proses dan isi Chotei tidak menjadi bahan 
pertimbangan bagi pengadilan pemeriksa gugatan perdata, namun opini tertulis dari anggota Komisi 
Chotei yang mempunyai pengetahuan keahlian di bidang bersangkutan serta bahan-bahan tertentu 
lainnya diarahkan agar diajukan sebagai bukti.

 Apabila upaya Chotei berhasil, perkara gugatan perdata dengan sendirinya diproses sebagai gugatan 
yang dicabut, sehingga tidak memerlukan pencabutan gugatan secara terpisah (Pasal 20 ayat 2 UU  
Chotei Perdata)

4. Jika Chotei tidak menghasilkan kesepakatan, pengadilan secara ex officio dan sepanjang tidak 
bertentangan dengan tuntutan dari kedua belah pihak dapat menjatuhkan penetapan yang diperlukan 
untuk menyelesaikan perkara (pasal 17 UU Chotei Perdata).

 Jika keberatan disampaikan dalam tenggang waktu 2 minggu, penetapan bersangkutan kehilangan 
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kekuatannya. Sebaliknya jika keberatan tidak disampaikan, penetapan mempunyai kekuatan yang 
sama dengan putusan yang telah mempunyai kekuatan hukum yang tetap (pasal 18 UU Chotei 
Perdata)

 
5. Komissioner Chotei adalah pegawai negeri tidak tetap yang mendapatkan honor.

6. Biaya Chotei adalah separuh dari biaya perkara perdata, sedangkan biaya penyelenggaraan sistem 
Chotei tidak dibebankan kepada pengguna.

7. Upaya Chotei Perdata meskipun pada utamanya dilakukan di pengadilan sumir, dapat dilakukan 
juga di pengadilan negeri dan pengadilan tinggi. Sedangkan upaya Chotei urusan keluarga dilakukan 
hanya di pengadilan keluarga.

 
8. Jika perkara yang dilimpahkan kepada proses Chotei di pengadilan lain tidak menghasilkan 

kesepakatan, perkara bersangkutan dengan sendirinya kembali ke pengadilan penerima gugatan 
bersangkutan, namun pernyataan yang disampaikan para pihak dalam acara Chotei maupun hasil 
pemeriksaan bukti tidak diserah-terimakan kepada pengadilan penerima gugatan tersebut. Meskipun 
demikian, dalam prakteknya berkas perkara Chotei dimintakan sebagai bukti dokumenter.

4.  Status perkara Chotei Perdata

Jumlah perkara Chotei yang diselesaikan di pengadilan sumir dan negeri pada 2013 adalah 57.418 kasus. 
Dengan rincian Chotei yang berhasil 27,3%, penetapan yang menggantikan Chotei 35,2%, pencabutan 
11,6%. 

5. Status perkara gugatan personal dan perkara Chotei urusan keluarga

Perkara perceraian serta perkara gugatan personal lainnya menjadi kewenangannya pengadilan negeri 
selama ini, akan tetapi sejak tahun 2004 dialihkan kewenangannya kepada pengadilan keluarga. Jumlah 
perkara yang tuntas diselesaikan di pengadilan keluarga pada tahun 2013 adalah 10.873 kasus dengan 
perincian Wakai sebanyak 40,9%, putusan 47,3%, pencabutan 9,5%. Sementara jumlah Chotei urusan 
keluarga yang terselesaikan adalah 137.627 kasus dengan perincian Chotei yang berhasil sebanyak 
53,0%, CHotei yang tidak berhasil membuahkan kesepakatan 18,7% dan pencabutan 23,2%.

6. Teknik Chotei dan metode diklat

Di Jepang, tidak ada ketentuan mengenai persyaratan atau kualifikasi khusus yang harus dipenuhi oleh 
seorang komissioner Chotei, hanya orang yang dinilai tepat dan layak direkruit sebagai komissioner 
Chotei.
Setelah rekruitmen, komissioner Chotei diberi diklat oleh pengadilan dan juga belajar atas inisitaf 
sendiri dengan membentuk kelompok studi dengan sesama. Selain itu, sebagai salah satu metode diklat 
yang dipakai sejak dahulu, komissioner yang baru direkruit dipasangkan dengan komissioner senior 
dan diberi kesempatan secara langsung terjung ke lapangan melaksanakan tugas di dalam ruang Chotei. 
Tujuan daripada metode diklat ini adalah belajar sambil mempraktekkan melalui penanganan perkara 
yang nyata di lapangan.

VI   Mengenai Permadaian dan Mediasi di Indonesia
＋＋＋
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Setelah berhenti dari jabatan hakim pada 2006, atas permintaan Japan Internasioanl Cooperation 
Agency (JICA) saya melibatkan diri dalam Proyek (2 tahun) untuk Improvement of Mediation System 
in Indoensia sejak 2007.  Setelah proyek selesai  pun saya melanjutkan bantuan bidang tersebut sebagai 
seorang pribadi.

1. Di Indonesia, Peraturan Mahkamah Agung RI tentang Prosedur Mediasi di Pengadilan (berlaku 
sejak 2003, selanjutnya desebut “PerMA tahun 2003”) dirumus atas bantuan dari Australia dengan 
mencontoh sistem Singapura dan mengacu pada sistem Amerika Srikat dan Australia, namun PerMA 
tersebut ternyata tidak digunakan secara luas.

Oleh karena itu, atas bantuan dari Pemerintah Jepang (khususnya oleh JICA) PerMA tentang Prosedur 
Mediasi yang baru (diberlakukan sejak 2008, selanjutnya disebut “PerMA tahun 2008”) disusun 
dan diberlakukan sejak tanggal 1 September 2008. Saya sebagai expert melibatkan diri dalam proses 
perubahan PerMA dan bimbingan teknis terhadap hakim Indonesia.

2. Di Jepang, upaya Chotei dilakukan dengan prosedur yang berbeda dengan acara litigasi perdata, dan 
keberadaannya diperuntukkan untuk menghindarkan litigasi. Oleh karena itu, biasanya digunakan 
sebelum memasuki proses litigasi, dan biaya acara pun murah dan honor untuk komissioner Chotei 
ditanggung kas Negara sehingga mudah diakses oleh masyarakat.

Di pengadilan di Indoensia, tidak ada prosedur penyelesaian sengketa perdata selain litigasi, sehingga 
mediasi tidak dapat dilakukan tanpa gugatan diajukan terlebih dahulu. Sistem mediasi di Indoensia 
yang baru dapat diajukan setelah gugatan diajukan mempunyai kemiripan dengan sistem pelimpahan 
gugatan ke Chotei yang ada di Jepang.

Setelah biaya perkara dibayarkan, biaya mediasi (biaya untuk menggunakan mediator dari luar 
pengadilan dibebankan kepada para pihak) pun harus dibayarkan sebagai tambahan, sehingga beban 
biaya keseluruhan yang ditanggung pihak lebih besar dibanding Jepang.

3.  Kapan dan seberapa banyak dapat diupayakan Wakai/perdamaian

Di Jepang, Wakai dapat diupayakan sewaktu-waktu dalam situasi apa pun. Sedangkan di Indonesia, 
selama ini, perdamaian dipahami oleh para hakim sebagai sesuatu yang hanya bisa diupayakan pada 
hari sidang pertama dalam peradilan tingkat pertama. Oleh karena itu, setelah hari sidang pertama 
dalam peradilan tingkat pertama perdamaian tidak pernah diupayakan, dan ditafsirkan perdamaian 
tidak dapat diupayakan dalam peradilan tingkat banding maupun kasasi.

PerMA tahun 2008 menentukan jelas bahwa pada prinsipnya mediasi diupayakan pada hari sidang 
pertama, dan dalam proses selanjutnya perdamaian dapat diupayakan berapa kali pun.

4.  Pembatasan lama waktu pelaksanaan

Di Jepang, UU tentang Percepatan pelaksanaan Peradilan menentukan bahwa perkara perdata harus 
diselesaikan paling lama dalam waktu 2 tahun jika tidak ada halangan, namun tidak ada ketentuan yang 
membatasi lama waktu pelaksanaan Wakai maupun Chotei.
Di Indonesia, ditentukan proses peradilan di pengadilan pada prinsipnya harus selesai selambat-
lambatnya dalam waktu 5 bulan, dan lama waktu pelaksanaan mediasi juga diatur secara terperinci. 
PerMA tahun 2003 membatasi waktu pelaksanaan mediasi selama 22 hari sehingga para hakim 
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mengeluhkan hal tersebut karena mediasi sulit dilaksanakan karena adanya pembatasan waktu tersebut. 
PerMA tahun 2008 memperlonggar pembatasan waktu tersebut menjadi 40 hari (dapat diperpanjang 14 
hari lagi).

5. Persyaratan Komissioner Chotei/Mediator

Kommissioner Chotei di Jepang diangkat jika dinilai mampu dan berkualitas melaksanakan tugasnya, 
dan tidak ada persyaratan-persyaratan khusus lainnya. Diberi status sebagai pegawai negeri yang tidak 
tetap. Sedangkan, hakim tentu dapat menjadi personil Chotei.

Di Indonesia, sertifikasi mediator diatur dalam hukum, tidak hanya orang bukan hakim tetapi juga 
hakim wajib memperoleh sertifikat setelah mengikuti pendidikan dan pelatihan yang diberikan lembaga 
yang diakreditasi oleh MA. Meskipun ada ketentuan pengecualian yang memungkinkan hakim yang 
tidak bersertifikat menjalankan fungsi sebagai mediator jika tidak ada satu pun hakim yang bersertifikat 
mediator di pengadilan bersangkutan, tetap dipertahanakan asas yang mengharuskan sertifikat bagi 
mediator.

Dalam hal perdamaian setelah hari sidang pertama, hakim pemeriksa perkara dapat mengupayakan 
perdamaian terhadap para pihak pada tahapan apa pun dalam proses litigasi.  

6.  Asas Chotei/mediasi diupayakan lebih dahulu

Di Jepang, Chotei wajib diupayakan lebih dahulu untuk beberapa perkara tertentu seperti perkara 
gugatan personal, gugatan mengenai perubahan uang sewa tanah/rumah serta bebebrapa jenis perkara 
gugatan lain.
Sedangkan di Indonesia, asas tersebut berlaku untuk seluruh perkara perdata terkeculai beberapa 
pengecualian. Putusan yang dikeluarkan tanpa melalui proses mediasi dinilai tidak sah dan batal demi 
hukum.

7.  Hubungan antara Chotei/mediasi dan litigasi

Di Jepang, dalam perkara yang masuk sebagai gugatan di pengadilan kemudian dilimpahkan ke proses 
Chotei, meskipun upaya Chotei tersebut tidak mencapai kesepakatan, agar bahan-bahan yang diperoleh 
dalam proses Chotei dapat digunakan secara efektif dalam proses litigasi selanjutnya, panitera membuat 
berita acara. Terutama opini tertulis yang disampaikan oleh anggota Komisi Chotei yang mempunyai 
pengetahuan keahlian di bidang persengketaan bersangkutan dimanfaatkan dalam proses selanjutnya 
setelah kembali memasuki proses litigasi.

Di Indonesia, proses mediasi diselenggarakan tidak dengan terbuka untuk umum. Jika Chotei tidak 
berhasil, berkas Chotei dimusnahkan, sehingga litigasi selanjutnya dimulai dari keadaan nol lagi.

VII  Penutup

Saat sekarang, PerMa tahun 2008 sudah dirubah. Yang berlaku sekarang adalah PerMa tahun 2016 yang 
dibuat atas kerjasam dengan Australia. PerMa tahun 2003 terdiri dari ketentuan-ketentuan sebanyak 18 
pasal termasuk 2 ketentuan pada bab penutup, dan PerMA tahun 2008 sebanyak 27 pasal termausk 2 
pada bab penutup. Sedangkan itu, PerMA tahun 2016 mempunyai sebanyak 39 pasal termasuk dua pada 
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bab penutup, sehingga mengatur lebih mendetail. PerMa baru ini mempertahankan prinsip-prinsip 
dasar dalam PerMa tahun 2008, disamping melengkapi dan memperbaikinya termasuk ketentuan yang 
lebih mendetail mengenai pedoman perilaku mediator. Saya berharap PerMA ini akan mendorong 
mediasi dan perdamaian di Indonesia dimanfaatkan secara lebih aktif lagi.

Daftar pustaka 
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